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The Bottom Line:
Case Title: Jean Shea v. John W. Kopp, Jr.,
Kikmout Quik Eviction Services
Case Number: GIC 827320
Judge: Hon. Charles R. Hayes
Plaintiff’s Counsel: James E. Fitzsimmons,
Fitzsimmons & Associates
Defendant’s Counsel: Timothy S. Noon,
Noon & Associates; Michael Wr ight, Law
Offices of Michael Wright
Type of Incident/Causes of Action: Legal
Malpractice , Unauthor ized Practice of La w,
Conspiracy, Business & Professions Code
section 17,200 Viola tions
Settlement Demand: $76,000.00
Settlement Offer: zero
Trial Type: Jury/Judge (Nonsuit Jury Phase;
Bench Trial on Remaining Causes of
Action)
Trial Length: One and one-half weeks
Verdict: Defense

Case Title: Annette Buell v. J effrey Collins
Case Number: VCIVS030052
Judge: Hon. Kurt J. Lewin, Victorville
Superior Court
Counsel for Plaintiff(s): Catherine M. Brame,
Esq.
Counsel for Def endant(s): Bob Tyson, of
Tyson & Mendes LLP
Type of Incident/Causes of Action: This w as a
soft tissue injury case arising out of an
automobile accident. Defendant admitted
he rear-ended plaintiff’s v ehicle. Plaintiff
sustained approximately $1,000 in property
damage to her rear bumper. Plaintiff was
seeking to recover for soft tissue injuries to
her neck and back. She first sought
chiropractic treatment forty-nine days
following the accident. Plaintiff also sought
treatment from a neurosurgeon, her
primary care physician, and a physical
therapist. Plaintiff sought to recover
medical expenses of approximately $6,500
and $408 in lost wages.
Settlement Demand/Offer: The non-binding
judicial arbitration award was in the amount
of $13,144.37. Defendant served a CCP
Section 998 Offer to Compromise
following arbitration in the amount of
$5,000. Plaintiff issued a CCP Section 998
Offer to Compromise in the amount of
$25,000. On the first day of trial, plaintiff
again offered to accept $25,000 to settle
this case.
Trial Type: Jury
Trial Length: 4 days
Verdict: Def ense Ver dict. No causation.
Defense submitted a cost bill of 11,182.10.
Plaintiff filed a Motion To Strik e and Tax
Costs. Plaintiff ’s motion was denied and
costs of $11,182.10 were awarded to
defendant.

PRESIDENT’S MESSAGE
Another year underway and, of course, that means taking
stock and re-visiting objective and goals. SDDL remains
committed to its core values of education, cordial relations
among its members and the promotion of improved public
perception of its lawyer members.
SDDL’s goal of providing education to its members is
accomplished in two ways. Monthly Brown Bag Lunches
continue this year providing members an excellent opportunity to obtain relevant and interesting MCLE credit in a manner that causes the least
disruption to our busy lives. Also, the Quarterly Two-Hour Evening Seminars will
continue to provide updated and relevant content for our members in a setting that
fosters learning.
Cordial relations among SDDL members are enhanced each year at theAnnual
Installation Dinner, which was held this year on January 28, 2006 at the beautiful
Hotel Del Coronado, Crown Room. All in attendance agreed it was a lovely and
interesting venue, which contributed to the success of the evening.
SDDL’s Annual Golf Benefit serves a dual purpose of promoting relations among
the membership as well as improving the public perception of lawyers and its
members. This year’s event is slated to occur on June 23, 2006 at the Auld Course
in Chula Vista. All of those who have participated in past years can appreciate the
need to set aside this date now to ensure your attendance. As in past, SDDL will be
making a contribution to the local chapter of the Juvenile Diabetes Foundation – a
worthy cause and a most appreciative recipient.
SDDL exists to improve the public perception of lawyers and its members. We
do this by getting involved and making a difference where we can. The events
sponsored by SDDL throughout the year that serve most strongly to foster these
goals are the golf benefit and the SDDL Mock Trial Competition held each year in
October.
Over the course of 15 years, the SDDL Mock Trial Competition has become a
staple in the Fall mock trial circuit for law schools, not only in Southern California,
but also in Northern California and beyond. In past years, we have hosted teams
from as far away as New York and Alabama.
We all get caught up in the deadlines and minutiae of our day- to-day lives as civil
litigants and may tend to forget some of the broader goads of the profession. As
noted by the recently retired, first female Justice of the U. S. Supreme Court,
Sandra Day O’Connor: “I have watched with great sadness the decline in esteem
held by our society of lawyers. There must be a re-discovery of civility in the
profession.” SDDL remains committed to that re-discovery through its activities
and the presence of its members throughout the legal community and the county of
San Diego at large.
The San Diego Defense Lawyers Board of Directors is committed to a productive
and fun-filled year. The newly elected Board Members bring a wealth of experience
and expertise to the Board, which we believe, will be instrumental in making the
association a dynamic and relevant institution
for 2006 and into the future.
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Notice of General Membership Meeting
Tuesday, April 18, 2006
Peterson & Associates
530 “B” Street, 11 th Floor Training Room
11:45 a.m.
Purpose: Vote on Proposed Amendments to By-Laws
PROPOSED AMENDMENT TO
SAN DIEGO DEFENSE LAWYERS ASSOCIATION BY-LAWS
The Board of Directors of San Diego Defense Lawyers Association proposes that Article X - Elections and
Article XIII - Notice of General Membership Meetings of the By-Laws be amended. These amendments are
reflected in the following “red-lined” version wherein material to be deleted has been put within parenthesis
and material to be added has been bolded.

Article X.
Elections

Section I.
ANNUAL ELECTIONS. The Board will be required to give notice, by mail, e-mail or facsimile transmittal of the
appointment of new officers to all members by the first Friday of each December.
The Board shall, by the first Friday of each November, give notice by mail, e-mail or facsimile transmittal to all members
requesting nominations for the position of Directors at Large. Nominations for the Directors at Large must be received
by the Secretary no later than the (first Friday of December) last Wednesday of November.
Written ballots shall be mailed to each active member, setting forth the nominees, no later than the (third) first Friday of
(November) December. The ballots shall be marked by the members with votes being cast for as many as there are
vacancies to be filled.
Only those ballots containing the proper number of votes which are received by the Board by 5:00 p.m. on the (Second)
fourth Friday in December will be counted. ...

Article XIII.

Notice of General Membership Meetings
The Board will be required to give notice, by mail, e-mail or facsimile transmittal of any general membership meeting at
least two weeks in advance of the meeting date. The notice shall contain the date, time, location and nature of any
business to be transacted at the meeting.
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The Bottom Line:
Case Title: Heaton v. Perron
Case Number: GIN 039922
Judge: Hon. Yuri Hof fman
Plaintiff ’s Counsel: Robert Francavilla
(Casey, Gerry) and John Michael Taylor (L/
O John Michael Taylor)
Defendant’s Counsel: Philip H. Cohen
(Bonnie R. Moss & Associates)
Type of Incident/Causes of Action: Premises
Liability- Slip/Trip and Fall
Settlement Demand: $99,999.99 (CCP 998)
before trial. Jury Demand of $1.6 million
Settlement Offer: $30, 001.00 (CCP 998)
increased to $50,000.00 before trial.
Trial Type: Jury
Trial Length: Seven days (December 2005)
Verdict: Def ense
Case Title: Loza v. Farmers Home Mut. Ins.
Co.
Case Number: BC 178371
Judge: Hon. Gregory W. Alarcon
Plaintiff’s Counsel: J eff A. Lesser of Law
Offices of Jeff A. Lesser
Defendant’s Counsel: Kenneth N. Greenfield
of Law Offices of Kenneth N. Greenfield
Type of Incident/Causes of Action: Breach of
Insurance Contract and Bad Faith. Plaintiff
claimed Defendant unreasonably denied
additional policy benefits for her earthquake damaged home in Los Angeles,
following the Northridge Earthquake of
1994. (This was the second time the suit
was tried following a successful appeal by
plaintiff in 2001).
Settlement Demand: $600,000 informal
demand.
Settlement Offer: $25,000
Trial Type: Jury
Trial Length: Two weeks (August 2005)
Verdict: Def ense
Case Title: Guillen v. Guitierrez, et al.

January Brown Bag Program Recap
“What You Need To Know To Stay Legal
in Employment Law During 2006”
By: Kenneth N. Greenfield, Law Office of Kenneth N. Greenfield

In a very well attended
one-hour seminar held on
January 31, 2006, our very own
Jack M. Sleeth Esq., presented an informative program on issues involving
Employment Law. In
“What You Need To Know
To Stay Legal in Employment
Law During 2006,” Jack discussed things
such as the Unruh Civil Rights Act and significant recent
clarifications made thereto. For example, it was noted
that, as of January 1, it is illegal for a business establishment to discriminate against a
customer on the basis of their marital status or sexual orientation. It was suggested
that “singles only” nights might now be unlawful.
Effective in the year 2008, employers can no longer place an employee’s social
security number on his/her paycheck. This is to help avoid identity theft.
Senate Bill 973 has amended various sections of the Public Employees Retirement Law and the Teachers’ Retirement Law to require that a registered domestic
partner of a member be treated in the same manner as a spouse.
Jack also discussed hiring practices “do’s and don’ts”. For example, in order to
avoid a claim of discrimination, certain topics should not be discussed at the initial
interview of a prospective hire. These include the person’s race, color of skin, color of
eyes, color of hair, the person’s maiden name, the birthplace of the applicant or his/her
spouse or parents, the person’s age or date of completion of high school, the person’s
sex, marital status, membership in organizations, religion, or a person’s general
medical condition.
The various laws regulating the place of employment, however, do not apply to
every work place. For example, the Unruh Act cited above governs work places with
five or more employees only. Federal discrimination laws apply to only those work
places having 15 or more employees.
Employment law embodies a broad scope of human behavior. Thus, the onehour seminar touched on just a few of the popular areas of discussion. Jack has put
together a 37-page “Employment Law Update for 2006”, which many will find
beneficial. His “Update” was distributed to all who attended the January 31 seminar
and should be readily available in the community for copying.

San Diego
Defense Lawyers
thanks:

For the use
of their
training room
in support of
the Brown Bag
luncheon program.
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TO MAKE A DIFFERENCE - Pro Bono
By: Camille Joy Johnson of Gordon & Rees, LLP

Early in my
life, I stumbled
upon the sheer
delight that
having a
positive effect
on a situation
or a life gave
to me. Now I
am fervent
about filling
this need in myself and sharing ways
that others can also experience the thrill
of making a difference!
Prior to law school, I worked for many
years with children and young adults.
My background in clinical psychology
allowed me to teach pre-kindergarten
and college as well as work in group
homes. I have always been drawn to
relating with children and young persons.
They inspire me.
My decision to go to law school was
largely based upon my desire to gain the
qualifications necessary for actually
making a difference for children and
youth. I wanted to be a voice for those
that often cannot speak for themselves.
One day, during my Juvenile Law class,
a guest speaker from VIP Mentors
(formerly known as Volunteers in
Parole) made a presentation to the class.
I learned about a program that matches
young persons on parole with an attorney who serves as mentor, role model
and friend. Something in me clicked!
The California State Bar, in response
to a challenge to help our youth make
better choices, developed VIP. There
are chapters in cities all over California
with a recurrent newsletter to keep
everyone updated on the latest information and stories about VIP. VIP hosts
many events throughout the year such as
Padres games, bowling, potlucks, picnics,
beach events, movies, zoo trips, etc.
There is an annual awards banquet
complete with scholarships and recognition awards for outstanding mentors and
mentees. VIP is always looking for

volunteers. I listened to that click inside
of me and became involved on the spot!
I knew that this connection could
provide me with the joy of making a
difference. Within a few weeks, I was
matched with an individual in the California Youth Authority (CYF). We began
writing and sustained steady communications for about a year. It was a great
way for me to begin my involvement in
the program and get comfortable with
my role. This young individual ultimately
decided that he was not interested in
being a part of the program and our
relationship ended. That didn’t feel too
good.
Happily, within a month, I received the
first name and address of another youth
in the California Youth Authority. Jorge
and I began our mentor/mentee relationship on paper. Over the course of many
months we learned a lot about each
other and developed a friendship. Early
on in our friendship, Jorge respectfully
asked me why I became involved in
VIP. What I answered him and what
the relationship has given me is what I
hope will convince other professionals to
participate as well.
I shared my belief that not enough of
us have good role models or even
interested persons with whom to spend
quality time. I expressed that life is hard
enough to navigate on your own, when
everything is stacked in your favor, and
much less so, when you are surrounded
by friends (or even parents) who forget
to nourish and whose own life decisions
might be deficient. I revealed that I
wanted to be someone in his life to show
him options, to offer suggestions, to
bounce ideas back to him and, most of
all, to see him succeed. I admitted how
rewarding that all would be to me.
A few days after Jorge was paroled to
a group home last year, we finally met
over lunch and had a great time talking
about just everything! He shared with
me his experiences in the CYA and his
realization that it was not the place for

him. He never wants to go back. He
said that he was ready to make a change
and ready to make better decisions. He
told me about the goals he must reach to
make his dreams happen. Then he told
me how scared he was to begin again.
What if he couldn’t make it? What if he
failed? What if he let someone down?
We both felt that it was going to be a
difficult journey, but he was ready to
begin it and I was ready to travel by his
side.
Jorge has made me mindful of the
importance to our youth that we adults
are nurturers, educators and role models.
I believe it is our responsibility to give
our youth the tools that they need to
survive and prosper. It is easy to forget
how much they depend on us to teach
them what they need to make it in this
life. They need us. Jorge and I speak
on the phone weekly and visit in person
about every other month. We talk about
our latest struggles and offer a compassionate ear for each other. We are
looking forward to attending some
Padres games together this spring!
Life is challenging. Being a VIP
volunteer makes things a little bit easier,
for Jorge and for me. When I have
really bad days, I pull out a letter that
Jorge wrote to me just before he was
paroled. The one where he wrote to me,
“Thank you for the time that you have
taken to write me, you might not realize
it but you have already made the difference.” Wow, what a difference that
makes to me!
Camille J. Johnson is an associate
attorney at the law firm Gordon &
Rees, LLP. To become involved in
the VIP Mentors program, please
contact the program director of the
San Diego office, Jim Pauley at
619.220.5348 or visit the VIP
Mentor program on the internet at:
www.vipmentors.org.
Editor’s Note: If you would like to share
your Pro Bono experience, please send your
story to kboruszewski@cox.net.
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The Bottom Line:
Case Number: RCCI072012 3
Judge: Hon. Shahla S. Sabet
Counsel for Plaintiff(s): Nicholas C. Rowley,
Esq.
Counsel for Def endant(s): Bob Tyson of
Tyson & Mendes, LLP
Type of Incident/Causes of Action: Plaintiff
claimed she suffered from fibromyalgia and
chronic whip-lash injuries as a result of an
automobile accident. She had generalized
complaints of pain all over her body,
headaches and depression. Defendant
admitted plaintiff did in fact suffer from
fibromyalgia. However, the defense
contended plaintiff’s fibr omy algia
condition was not caused by this accident.
The defense only called one witness in this
case, Edwin C. Krick, M.D., Rheumatologist. Plaintiff claimed past medical expenses
of approximately $7,000 and futures in
excess of $100,000. Plaintiff further
claimed lost future earnings of more than
$100,000. Plaintiff sought over
$1,000,000 in past pain and suffering and
over $1 million in future pain and
suffering. Plaintiff asked the jury to return
a verdict between $2 million and $3
million.
Settlement Demand/Offer: CCP Section 998
of $100,000. On the first day of trial,
demanded $1,000,000 and an assignment
of defendant’s rights to a bad faith claim
against their insurance carrier.
Settlement Demand/Offer: Insurance policy
limits of $15,000 by way of CCP 998
Trial Type: Jury trial
Trial Length: Seven days
Ver dict: $12,000: $6,000 f or past economic
expenses, $3,000 for future economic
expenses, $3,000 for past pain and
suffering, and $0 for future pain and
suffering. Defense submitted cost bill in
excess of $17,000.
Case Title: Francisco Lua (a minor) v.
Ronald Sazletti, M.D.
Case Number: GIC833829
Judge: Judge Prager, San Diego Superior
Court
Counsel for Plaintiff(s): Donald Loftus and
Blair Soper of The Loftus Law Firm
Counsel for Defendant(s): Clark Hudson of
Neil Dymott Frank Harrison & McFall
Type of Incident/Causes of Action: Medical
Malpractice. Allegations: Lack of
informed consent and negligent treatment
before and at the time of delivery leading to
permanent neurological injuries.
Settlement Demand/Offer: Plaintiff
demanded $600,000 before an answer was
ever filed, and then demanded the policy
limits of $1,000,000 from the date of
answer on. No offer was made by the
defendant.
Case Type: J ury Trial
Trial Length: 13 Days
Ver dict: Defense (Polling 9-2-1(undecided).

NO SECRET?
EXCEPTIONS TO CONFIDENTIALITY AND THE DEFENSE LAWYER
By: David Camer on Carr, Law Office of David Cameron Carr

The celebrated writer and historian Carey McWilliams
once called California “the great exception.” This is
certainly true in the area of legal ethics. While every other
state has based their ethical rules on the American Bar
Association’s Code of Professional Responsibility or the
newer ABA Model Rules Of Professional Conduct, California, since the State Bar Act of 1927, has relied on a unique
set of home-grown rules and the statutes of the Business
and Professions Code to define the duties of a California
lawyer.
Among the many differences has been our treatment of
client confidentiality. California had the strictest confidential rule in the nation, former
Business and Professions Code section 6068(e). Until 2004, its archaic language,
almost biblical in its absolutism, read simply: “It is the duty of an attorney...[t]o maintain inviolate the confidence, and at every peril to himself or herself to preserve the
secrets, of his or her client.” By contrast the ABA’s Canons of Professional Ethics
provided as early as 1928 that, while a lawyer had a duty to maintain the client’s
secrets, a lawyer was not precluded from disclosing the “intention of a client to
commit a crime” or from making “such disclosures as may be necessary to prevent
the act or protect those against whom it is threatened.” The absolute approach to
confidentiality, held as virtually a sacred trust in California, was balanced with the
important goal of preventing harm to third parties.
The original Canons gave way to the ABA Model Code of Professional Responsibility in 1970, and a mere 13 years later, the Model Rules of Professional Conduct.
Confidentiality, as expressed in Model Rule 1.6:, was subject to two important exceptions: information “relating to representation of a client” could not be revealed without
the client’s consent except for information that “the lawyer reasonably believes
necessary: (1) to prevent the client from committing a criminal act that the lawyer
believes is likely to result in imminent death or substantial bodily harm; or (2) to
establish a claim or defense on behalf of the lawyer.” Still, California, the great
exception, went its own way. Twice, the California Supreme Court rejected proposed
changes that would have embodied the ABA’s “death or bodily harm” exception.
Even so, momentum was building for a change. In 1993, the legislature enacted
Evidence Code section 956.2, providing that “There is no privilege under this article if
the lawyer reasonably believes that disclosure of any confidential communication
relating to representation of a client is necessary to prevent the client from committing
a criminal act that the lawyer believes is likely to result in death or substantial bodily
harm.” Despite the new exception to the privilege, California’s absolute dedication to
client confidentiality continued unchanged, a contradiction that led to confusion in
courts regarding the exact state of confidentiality in California. At the same time,
legal commentators and academics were questioning the failure of California to
conform its ethical standard on confidentiality to that of the other states.
Now, another aspect of California exceptionalism came into play. Unlike most other
states, California does not delegate the regulation of attorneys solely to the judicial
branch but divides that responsibility between the judiciary and the legislature. One
of the reasons that the California Supreme Court had rejected a rule of professional
conduct providing for the death or bodily harm exception is that the uncompromising
language of section 6068(f) came into play. The ball was in legislature’s court and it
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finally acted in 2003. Interestingly enough, one of the events that influenced the
legislature to act had nothing to do with the exception itself. In 2000, Department of
Insurance lawyer Cindy Ossias made headlines when she disclosed the malfeasance
in office of former Insurance Commissioner Charles Quackenbush to the Legislature,
in apparent violation of her duty of confidentiality. Equally newsworthy was the State
Bar’s decision not to pursue disciplinary action against Ossias. While attempts to
enshrine a government “whistleblower” exception have been stymied (so far) by
Governors Wilson and Schwarznegger, and the California Supreme Court, the Ossias
incident helped to create a climate where the once sacred duty of confidentiality was
taken off the pedestal.
The result was new Business and Professions Code section 6068(e)(2): “...an
attorney may, but is not required to, reveal confidential information relating to the
representation of a client to the extent that the attorney reasonably believes the
disclosure is necessary to prevent a criminal act that the attorney reasonably believes
is likely to result in death of, or substantial bodily harm to, an individual.” Accompanying the statutory change was new Rule of Professional Conduct 3-100, meant to
provide guidance to California lawyers about when they may make such disclosure.
California had finally caught up with the ABA and the rest of country.
Except that the ABA and the rest of the country was not standing still. As the
millenium approached the ABA undertook a comprehensive review of its Model
Rules. In 2003, it adopted significant changes to its Model Rule 1.6. The requirement
that the disclosure must relate to a “criminal act” was eliminated. The new rule 1.6
allowed a lawyer to reveal confidential information to the extent reasonably believed
necessary “to prevent reasonably certain death or substantial bodily harm” or “to
prevent, mitigate or rectify substantial injury to the financial interests ... of another
that is reasonably certain to result or has resulted from the client’s commission of a
crime or fraud in furtherance of which the client has used the lawyer’s services.”
Moreover, a number of states of jurisdictions have made such disclosure necessary to
prevent death or bodily harm mandatory instead of permissive.
The nightmare scenario for the lawyer who defends against tort claims is something
of a combination of Ibsen’s classic play An Enemy of The People and Jonathan
Herr’s popular book A Civil Action. The lawyer defends a client who is charged in a
civil suit with dumping toxic chemicals into the stream that supplies the town’s drinking water. The lawyer learns that, despite the client’s denial that the practice has
continued, in fact, the client has continued the practice of dumping such chemicals into
the water source. What is the defense lawyer to do? Is he client’s continuing conduct
“a criminal act”? Should the defense lawyer “blow the whistle”? Withdraw from
representation? Can the lawyer withdraw from representation without sending a
signal that the client is engaging is some kind of culpable conduct (so called “noisy”
withdrawal)? Will the lawyer who does so find himself or herself on the receiving end
of subpoena? Will the lawyer who does nothing risk the possibility of Tarasoff
liability?
None of the answers are clear at this point. One thing is clear, though. More and
more, lawyers are held to have duties that extend to parties other than their clients.
More and more lawyers will be called upon to weigh those duties against the duty that
they owe their clients, and make difficult decisions that might compromise the loyalty
that they owe their clients. The California emphasis on absolute confidentiality is now
history and there will undoubtedly be pressure to move California law in the direction
adopted by the ABA and the other states. The application of these principles has
heretofore been of most interest to criminal defense lawyers but they are will be more
and more of interest to the tort defense lawyer.

FOOTNOTES
1

Lew, Note:Revised Model Rule 1.6: What
Effect Will the New Rule Have on Practicing
Attorneys? (2005) 19 Geo. Journal of Legal
Ethics 683, 688.
2
Kerrane, Will Tarasoff Liability Be Extended
to Attorneys in Light of New California
Evidence Code Section 956.5? (1995) 35
Santa Clara L.Rev. 825, 829230
3
See, e.g. People v. Dang (2001) 93
Cal.App.4th 1293. Dang involved a
criminal defense attorney who revealed
threats made by his client to kill witnesses.
The court of appeal upheld the disclosure
as permissible under section 956.5 but
erroneously concluded that the enactment
of the section had modified the ethical duty
of confidentiality under California law
(Dang, at 1299).
4
Mohr, California’s Duty of Confidentiality:
Is It Time For A Life-Threatening Criminal
Act Exception? (2002) 39 San Diego L. Rev.
307, 364.
5
In re Attorney Discipline System (1998) 19
Cal.4th 582, 596.
6
Tarasoff v. The Regents of the University of
California (1976) 17 Cal.3d 425. The Court
held psychotherapists who had patient who
presented a serious danger of violence to
the victim, but nevertheless failed to
exercise reasonable care to warn the victim
could be held liable.

David Cameron Carr, of the Law
Office of David Cameron Carr, was
a staff attorney with the State Bar of
California from 1989-2001, and
currently in private practice since
2001. He can be reached at
www.ethics-lawyer.com.

One Short
Opinion
“The appellant has attempted to
distinguish the factual situation in this
case from that in [another]. He
didn’t. We couldn’t. Affirmed.”
(Denny v. Radar Industries 184
N.W.2d 289 (1970) [John Gillis, J.,
entire opinion].)

8

Spring 2006

Planning Ahead
(Federal/State Court Holidays in italics)

March 2006
1st - Ash Wednesday (Christian)
7th - Peace Corp Day
12th - Employee Day
14th - Purim (Jewish)
14th - Pi Day
17th - St. Patrick’s Day
30th - Doctor’s Day
31st - Cesar Chavez Day

April 2006
1st - April Fool’s Day
2nd - Daylight Saving Time starts
9th - Palm Sunday (Christian)
11th - Prophet’s Birthday (Islamic)
13th - Maundy Thursday (Christian)
13th - Thomas Jefferson’s Birthday
13th - First Day of Passover (Jewish)
14th - Good Friday (Christian)
15th - Income Tax Day
15th - Rubber Eraser Day
15th - Holy Saturday (Christian)
16th - Easter Sunday (Christian)
17th - Easter Monday (Christian)
20th - Last Day of Passover (Jewish)
22nd - Earth Day
23rd - Orthodox Easter (Orthodox)
25th - Yom HaShoah (Jewish)

May 2006
1st - Law Day
1st - May Day
3rd - Yom HaAtzmaut (Jewish)
5th - Cinco de Mayo
8th - V-E Day
9th - Teacher’s Day
10th - Receptionist’s Day
14th - Mother’s Day
16th - Lag B’Omer (Jewish)
16th - Bike to Work Day
20th - Armed Forces Day
25th - Ascension Day (Christian)
29th - Memorial Day

June 2006
2nd - Shavuot (Jewish)
4th - Pentecost (Christian)
6th - D Day
11th - Trinity Sunday (Christian)
14th - Flag Day
17th - Bunker Hill Day
15th - Corpus Christi (Christian)
18th - Father’s Day
28th - WWI Day

Insurance Law
By: James M. Roth, The Roth Law Firm

THE COURT’S HAVE BEEN FAIRLY EVEN IN
FINDING FOR BOTH CARRIERS AND INSUREDS
CARRIER
WHICH PROPERLY RESERVES RIGHT MAY SEEK
EXPENSE REIMBURSEMENT
FROM INSURED IN DEFENDING
SUIT WHEN NO COVERAGE
AVAILABLE. In Scottsdale Insurance
Company v. MV Transportation (2005)
36 Cal.4th 643, the issue before the
California Supreme Court was whether
an insurer that had properly reserved its
rights could obtain reimbursement of its
expenses of defending its insured against
a third-party lawsuit where it was
determined, as a matter of law, that the
policy never afforded any potential for
coverage and there was no duty to
defend. The Court held “yes.” In
reaching its decision, the Court discussed
at length its prior holding in Buss v.
Superior Court (1997)16 Cal. 4th 35.
Importantly, the carrier must make sure
it properly issues its reservation for
reimbursement. This decision simply
confirms what is becoming well-settled
California law.
NON-STANDARD UMBRELLA
POLICY LANGUAGE WHICH
INDEMNIFIED INSURED “OBLIGATED TO PAY BY REASON OF
… PROPERTY DAMAGE … EITHER THROUGH ADJUDICATION OR COMPROMISE … AND
FOR LITIGATION, SETTLEMENT, ADJUSTMENT AND
INVESTIGATION OF CLAIMS
AND SUITS ….” APPLIED TO
ENVIRONMENTAL CLEAN UP
COSTS ORDERED BY AN ADMINISTRATIVE AGENCY. In Powerine
Oil Co. Inc. v. Superior Court (2005) 37
Cal.4th 377, which is really what we
insiders call “Powerine Too” because
this is the second component of this very
lengthy case to reach the highest court
of this great state, the California Supreme Court evaluated the scope of
coverage provided under insuring
agreements in non-standard umbrella

policies issued by Central National. The
Court held that Central National’s
agreement to cover “all sums … the
Insured shall be obligated to pay by
reason of the liability … imposed … by
law for damages … and expenses” was
broad enough to extend to environmental
cleanup costs ordered by administrative
agencies. The Court reasoned that
Central National’s insurance policies
were broader than the standard primary
CGL insuring language at issue in
Certain Underwriters at Lloyd’s of
London v. Superior Court (2001) 24
Cal.4th 945, which, yes, is what we refer
to as “Powerine Won,” because they
incorporated the word “expenses” and
therefore provided coverage beyond
court-ordered money “damages.” In
Powerine Won, the Supreme Court held
that an agreement to indemnify for “all
sums that the insured becomes legally
obligated to pay as damages” is limited
to “money ordered by a court,” and does
not extend to environmental cleanup
costs ordered by an administrative
agency. Powerine Too also relied on the
fact the Central National policies
incorporated the phrase “ultimate net
loss” defined as the total sum the insured
becomes “obligated to pay by reason of
… property damage … either through
adjudication or compromise … and for
litigation, settlement, adjustment and
investigation of claims and suits ….”
The Supreme Court reasoned that while
“adjudication” implies a proceeding in
court, “compromise” does not necessarily implicate a suit commenced by the
filing of a complaint. Moreover, the
Supreme Court determined that by
including the term “claim” in addition to
“suit,” the definition of ultimate net loss
in the Central National policies extended
coverage to expenditures beyond those
incurred as a result of litigating an action
brought in court. If that were not
enough, Powerine Too also relied on the
fact that the Central National policies
provided umbrella coverage that could
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apply to claims not covered under the
primary standard CGL policies at issue in
Powerine Won. The Court noted that
the insured would have expected Central
National to provide broader coverage
than that afforded under the primary
policies, such as coverage for environmental cleanup costs order by administrative agencies. And so it goes.
NON-STANDARD “INDEMNITY
ONLY” UMBRELLA POLICY
LANGUAGE WHICH INDEMNIFIED INSURED FOR MONEY
DAMAGES ORDERED BY A
COURT DID NOT APPLY TO
ENVIRONMENTAL CLEAN UP
COSTS ORDERED BY AN ADMINISTRATIVE AGENCY. In County of
San Diego v. Ace Property & Casualty
Co. (2005) 37 Cal.4th 406, a case way
close to home, the California Supreme
Court evaluated the scope of coverage
provided under a non-standard “indemnity only” excess policy issued by ACE.
The Court determined that ACE’s
agreement to indemnify “all sums which
the insured is obligated to pay by reason
of liability imposed by law” for “damages” did not cover the County’s
settlement of non-litigated claims
including an administrative order to
remediate groundwater. In so doing, the
Court aligned the ACE policy language
with the language at issue in Powerine
Won (discussed above) and distinguished
it from the language at issue in
Powerine Too (also discussed above).
The Court relied on the fact that the
insuring clauses in the nonstandard ACE
policy and the standard policy at issue in
Powerine Won limited coverage to
“damages,” i.e., money ordered by a
court, not “damages and expenses.” The
Court rejected the County’s argument
that the ACE policy’s reference to
“claims” as well as “suits” in its definition of “ultimate net loss” meant that
ACE had a duty to settle non-litigated
claims. Unlike the policy at issue in
Powerine Too, the ACE policy did not
define its indemnity obligation in terms of
“ultimate net loss.” Rather, the phrase
was used in ACE’s “limits of liability”
provision which operated only to define
ACE’s limits obligations. Importantly,
the Court noted that nothing in the ACE
policy indicated coverage was to extend

beyond money damages ordered by a
Court. Finally, the Court relied on the
fact that the ACE policy included a “no
action” clause which allows a suit
against an insurer if there has been a
judgment or, with the insurer’s consent, a
settlement as well as a “no voluntary
payments” provision. The Court determined that the inclusion of these conditions “belie the notion that the term
damages in the ACE policy extends the
indemnity duty to any settlement [of nonlitigated claims] entered into by the
County.” And so it goes, the other way.
AN INSURER IS ENTITLED TO
PURSUE A SUBROGATION
CLAIM AGAINST ITS OWN
INSURED IF THE POLICY DOES
NOT COVER THE INSURED FOR
THE PARTICULAR LOSS OR
LIABILITY. In McKinley v. XL
Specialty Insurance Company (2005)
131 Cal.App.4th 1572, the California
Court of Appeal for the Third Appellate
District affirmed a judgment of the
Nevada County Superior Court denying
a claim for bad faith against a subrogating insurer. The court concluded that
because Plaintiff was not insured under
the policy for the damage in question, the
defendant insurer did not act in bad faith
by bringing an unsuccessful subrogation
action against her. Plaintiff McKinley
rented a plane from Todd Aero for the
purpose of receiving advanced flight
instruction. The plane was damaged
during landing, and Todd Aero’s insurer,
XL Specialty Insurance Company, paid
the repair costs. XL then brought a
subrogation action against McKinley.
The action was referred to judicial
arbitration and eventually dismissed
when the arbitrator concluded McKinley
was not at fault for the damage.
McKinley then sued XL for bad faith,
alleging XL should not to have sued her
in subrogation because she qualified as
an insured under Todd Aero’s policy.
The Court of Appeals held that an
insurer is entitled to pursue a subrogation
claim against its own insured if the policy
does not cover the insured for the
particular loss or liability. The court
found that while the XL Policy added
renter pilots (such as McKinley) as
insureds under the policy’s “third party”
liability coverage, such pilots were not
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insureds under the policy’s at-issue first
party coverage.
NO DUTY OF GOOD FAITH
AND FAIR DEALING TO A THIRD
PARTY CLAIMANT, EVEN IF THE
INSURER COINCIDENTALLY
INSURES THE THIRD PARTY
CLAIMANT. In Coleman v. Republic
Indem. Ins. Co. of California (2005) 132
Cal.App.4th 403, the Court of Appeal for
the Second Appellate District, held that
an insurer owes no duty of good faith
and fair dealing to a third party claimant,
even if the insurer coincidentally insures
the third party claimant. Plaintiffs, who
were insured by Republic Insurance
Company, were involved in a traffic
accident with Defendant Gonzalez, who
was insured by Infinity Insurance
Company. Infinity is Republic’s parent
company. While Infinity allegedly
advised Plaintiffs that the statute of
limitations would expire one year after
the traffic accident, Infinity’s adjuster
allegedly told Plaintiffs that if they turned
in all medical documentation before the
limitations period expired, then their
claim would be processed and settled
regardless of the statute of limitations.
Plaintiffs submitted all the information on
their personal injury claim, but did not file
suit within one year. After the statute of
limitations expired, Infinity rejected the
claim because the statute had run.
Plaintiffs then filed suit against Gonzalez,
Infinity and Republic alleging negligence
against Gonzalez and intentional and
negligent infliction of emotional distress,
fraud, and breach of the implied covenant of good faith and fair dealing
against both Infinity and Republic.
Plaintiffs alleged that Republic was
Infinity’s “alter ego” and, therefore, that
Infinity and Republic should be treated
as one insurer. The Court of Appeal held
that Plaintiffs could not state a cause of
action for breach of the implied covenant
of good faith and fair dealing because
Infinity and Republic (as Infinity’s alter
ego) did not owe Plaintiffs a duty of
good faith and fair dealing. The court
reasoned that the Plaintiffs are in an
adversarial relationship with the insurers
despite being coincidentally insured by
Republic. Explained the Court, “Imposing a duty of good faith and fair dealing
running from the Insurer to the [Plain-
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tiffs] would ‘create a serious conflict of
interest for the [I]nsurer’ by obligating it
to safeguard both the [Plaintiffs’] and
Gonzalez’s interests.” Plaintiffs, as third
party claimants, have no contractual
relationship with the insurer and cannot
sue the insurer for breach of the implied
covenant of good faith and fair dealing.
A GENERAL LIABILITY
POLICY WHICH DID NOT INCLUDE AN ORGANIZATION IN
IT’S DEFINITION OF A “NATURAL PERSON” DID NOT PROVIDE COVERAGE FOR AN ORGANIZATION. In Mirpad v. California
Insurance Guarantee Association (2005)
132 Cal.App.4th 1058, the Second
District Court of Appeal reversed a Los
Angeles Superior Court’s entry of
judgment in favor of plaintiffs finding
that the interpretation of “natural person,” as referenced in the personal injury
coverage of a CGL policy, included
organizations when considered in context
in the policy as a whole. Mirpad purchased a commercial building in Phoenix,
Arizona. One of the tenants was POS
Systems, Inc. (“POS”). Mirpad hired
Allred to manage the building. Allred
eventually notified POS that it was in
default under the terms of the lease and
locked POS out of the premises. POS
sued Mirpad and Allred for wrongful
eviction. Mirpad and Allred were
insured under a CGL policy issued by
United Pacific Insurance Company. The
policy provided coverage for “those
sums to which this insurance applies,
that the insured becomes legally obligated to pay as damages because of
personal injury.” “Personal injury” was
defined as “injury other than bodily
injury, arising out of one or more of the
following offenses . . . (3) wrongful
eviction from, wrongful entry into, or
invasions of the right of private occupancy of: (a) a room; (b) a dwelling; or
(c) premises; that a person occupies by
or on behalf of its owner, landlord or
lessor[.]” The term person was not
defined in the policy.
Mirpad and Allred tendered to Union
Pacific. The tender was referred to the
California Insurance Guarantee Association because United Pacific was insolvent. CIGA denied the tender because
the policy’s personal injury coverage for
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wrongful eviction applied only where the
tenant was a “person,” as compared to
an organization, and POS was a corporation, not a person. The insureds filed
an action for declaratory relief. The trial
court rejected CIGA’s argument finding
for plaintiffs. It relied on Insurance
Code § 19 which defined the term
“person” to include organizations. The
Court of Appeal reversed, citing the
rules of construction that words in a
policy must be interpreted in their
ordinary and popular sense and in the
context of the policy as a whole. The
court examined the use of the word
“person” throughout the policy which
demonstrated that it is consistently
referred only to natural persons. Moreover, because the policy used the words
“persons” and “organizations” distinctly,
they had to be must be accorded their
separate and distinct meanings. Even
within the definition of “personal injury”
itself, the word “person” without the
word “organization” is used in connection with the offenses of wrongful
eviction and invasion of right of privacy;
but the term “person or organization” is
used with respect to the defamation
offenses.
YET ANOTHER SUIT FLOWING
FROM THE NORTHRIDGE
EARTHQUAKE. In Doheny Park
Terrace Homeowners Assoc. v. Truck
Ins. Exch. (2005) 132 Cal.App.4th 1076,
the Second District Court of Appeal
reversed a demurrer granted by the Los
Angeles County Superior Court and held
that, while both the original and the
revived limitations periods had expired,
plaintiff alleged sufficient facts against
its insurer to raise the application of the
doctrine of equitable estoppel. Doheny
Park Terrace Homeowners Association
suffered damage to its condominium
complex during the 1994 Northridge
earthquake. Doheny submitted a claim
to Truck Insurance Exchange. Truck
investigated the property, determined the
damage amount was less than the
deductible, and denied the claim.
Doheny took no further action until
February 2003, eight years later, at
which point it obtained an expert report
concluding the damage was more
extensive and the amount exceeded the
deductible. Doheny sued Truck and

Truck successfully demurred on the
grounds the complaint was untimely and
did not establish a basis for equitable
estoppel. The appellate court reversed
finding that, although the claim was
technically time barred, plaintiff plead
sufficient facts to raise the bar of
equitable estoppel. The court first
disposed of plaintiff’s “delayed discovery” argument. Although the ordinary
statute of limitations on breach of
contract is four years, when an insured
has a property damage claim under an
insurance policy, there is a contractual
limitation period imposed by the policy.
Under the Truck policy this was two
years. Under Insurance Code section
2071, the time runs from the inception of
the loss, meaning not necessarily when
the damage took place but that time
when the damage reasonably should be
known to the insured. Once any damage becomes reasonably apparent, the
time begins to run and the insured must
be diligent to determine the full extent of
the damage. Doheny had sufficient
knowledge of potential damage at the
time of the earthquake and should have
filed within the two year period. There
was also no basis for equitable tolling of
the limitations period. Although the
limitations period is tolled during the time
the claim is being considered by the
insurer, the tolling period ends upon the
insurer’s unconditional denial of the
claim in writing. The court found
Truck’s letter advising that the damage
was less than the deductible constituted
such an unequivocal denial, even though
the letter did not actually use the words
“deny” or “denial.” However, the court
found Doheny pled sufficient facts to
raise the doctrine of equitable estoppel.
The court noted that an insurer may be
estopped from asserting a policy provision limiting the time to sue if the insured
reasonably relied on the insurer’s
representations as to the amount of
damage. This is a factual issue and will
depend on questions including the
insured’s knowledge and expertise, the
adjuster’s knowledge and qualifications,
and the insured’s diligence in ascertaining extent of damages. Doheny alleged
that it was untrained in assessing
damage and reasonably relied upon
Truck’s expertise and representations
that the damage did not exceed the
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deductible. It further alleged that it had
no reason to believe the damage was
more extensive until years after the
damage occurred. The court remanded
the matter to determine whether plaintiff
could prove these facts and justify the
eight year delay in filing suit.
HOLOCAUST ERA INSURANCE
CLAIMS ARE SUBJECT TO
FEDERAL PREEMPTION. In
Steinberg v. International Commission on
Holocaust Era Insurance Claims (2005)
133 Cal.App.4th 689, the Second District
Court of Appeal held that Code of Civil
Procedure § 354.5, enacted to permit
California residents to bring claims
arising out of Holocaust era insurance
policies, is preempted by the foreign
policy of the United States. Plaintiffs
were holocaust survivors and heirs who
filed a class action lawsuit against the
International Commission on Holocaust
Era Insurance Claims following the
denial of claims for insurance benefits
from Assicuazioni Generali. The
ICHEIC filed a motion to quash on the
ground that California courts could not
exercise personal jurisdiction and a
demurrer on the ground that the parties’
disputes were preempted by federal
foreign policy. The ICHEIC argued that
federal foreign policy favors settlement
of Holocaust insurance claims under the
ICHEIC’s processes and that Section
354.5, which permitted litigation, conflicted with this federal policy. The trial
court granted the motion to quash and
sustained the demurrer without leave to
amend. Plaintiffs appealed. The Court
of Appeal affirmed, holding that a state
may not enforce a statute, in this case
Section 354.5, which interferes with a
specific interest of the federal government. The specific interest need not be
expressly set forth in an official agreement such as a treaty or executive
agreement but, rather, may be reflected
in official agreements and statements by
the executive branch. The appellate
court determined that if the plaintiffs’
lawsuit were allowed to proceed, it
would undermine the federal policy that
the ICHEIC provides the exclusive
forum for resolution of Holocaust era
insurance claims.

INTERPRETATION OF TERM
“WILLFULLY” IN FEDERAL
FAIR CREDIT REPORTING ACT.
In Reynolds v. Hartford Financial
Services Group, Inc. ___ F.3d ___, 2006
WL 171920, 06 Cal. Daily Op. Serv. 689,
2006 Daily Journal D.A.R. 973, 9th Cir.
(Or.), Jan 25, 2006. the United States
Court of Appeal for the Ninth Circuit
amended an earlier opinion issued on
October 3, 2005 regarding the meaning
of the term “willfully” as used in connection with the Fair Credit Reporting Act
(“FCRA”) 15 U.S.C. § 1681n. Section
1681n of the FCRA provides that “[a]ny
person who willfully fails to comply with
any requirement imposed under this title
with respect to any consumer is liable to
that consumer” for actual or statutory
damages, punitive damages, and reasonable attorney’s fees. Having previously
held that a company which knowingly
and intentionally performs an act that
violates FCRA will be liable for “will-

fully” violating consumers’ rights, the
Ninth Circuit’s amended opinion further
concluded that an insurer’s reliance on
implausible interpretations of the law
from its counsel can constitute “reckless
disregard,” which also amounts to a
willful violation of the FCRA. In a
footnote, the Ninth Circuit recognized
that while consulting with attorneys may
be evidence of lack of willfulness, it is
not dispositive. It reasoned that attorneys who provide an implausible legal
opinion that purports to relieve the
insurers of their “clear statutory responsibilities” will not automatically avoid a
charge of reckless disregard.
James M. Roth, of the Roth Law Firm APLC,
has spent the past two decades practicing
law in California. He has devoted his
practice to corporate and business related
issues, representing start-up to multinational entities. He can be reached at
jroth@TheRothLawFirm.com.
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Employment Law
By: Kir k D. Hanson, Grace Hollis Lowe Hanson & Schaeffer, LLP

GIVE THEM A
BREAK
Busy employers
such as law firms,
high tech companies, home builders, trucking companies,
hospitals, restaurants, manufacturers, car
dealerships, strip clubs (yes strippers
have rights), and any other employer
with hourly wage earners should be
vigilant and ensure that their hourly
employees take their required meal and
rest breaks. The failure to do so exposes an employer to potentially serious
problems under California Labor Code
section 226.7.
The Dispute
Labor Code section 226.7 provides
hourly employees with one hour of
compensation at their regular hourly rate
for each rest period and/or meal period
missed in a work day. The dispute
involves whether this payment constitutes a wage or a penalty. If it is a
wage, the applicable statute of limitations
is three years under California Code of
Civil Procedure section 338(a). Moreover, if it is a wage, an employee may be
able to extend the applicable statute of
limitations as far back as four years
under California Business and Professions Code section 17200 et seq. On the
other hand, if this payment is a penalty,
the statute of limitations is one year
under Code of Civil Procedure section
340. Thus, how the payment under
section 226.7 is characterized can make
a big difference in employer exposure.
For some time now a controversy has
been brewing over whether a payment
under section 226.7 is a wage or a
penalty and the Courts of Appeal are
currently in conflict on this issue. In
Murphy v. Kenneth Cole Productions,
Inc. (2005) 134 Cal.App. 4th 728, the
First District Court of Appeal held that
payments under section 226.7 for missed
meal and rest periods are penalties, not
wages. The Court reasoned that

because payments under section 226.7
impose a payment unrelated to the actual
loss incurred by the employee, it is more
akin to a penalty than a wage. The
Murphy court pointed out that a section
226.7 payment “is not compensation for
labor performed, but is an arbitrary
amount imposed on the employer in
addition to the salary already paid during
the time the employee was not eating or
not resting.” Id. at 753. However, the
Murphy court may have overlooked the
fact that many, if not the majority of
employers these days use computer time
clock systems that automatically deduct
an hourly employee’s lunch break
regardless of whether the employee gets
a lunch or not. In this situation, if the
employee works through lunch, he or she
does not get paid for it because the lunch
period is automatically deducted from
the employee’s paycheck. As such, a
payment under section 226.7 for the
missed lunch in this instance could
arguably compensate the employee for
the lost wages and be more akin to a
wage than a penalty. The California
Supreme Court granted review of the
Murphy case on February 22, 2006.
The Fourth District Court of Appeal in
National Steel & Shipbuilding Co. v.
Superior Court (2006) 135 Cal.App. 4th
1072, rejected the holding of the First
District in Murphy and held that section
226.7 payments are wages. The
National Steel court reasoned that
“although section 226.7 penalizes an
employer for requiring an employee to
work through a mandated rest or meal
period, the statute is self-executing in
that an employee is immediately entitled
to the section 226.7 payment, just like an
employee is immediately entitled to
payment for overtime.” In other words,
because “the hour of pay under section
226.7 is owed when it is incurred, it is
similar to earned wages…” Id. at 10811082. Thus, an employer has an immediate duty to pay an employee for missed
meal and rest periods.

A week after the Fourth District’s
decision in National Steel, the Second
District Court of Appeal in Mills v.
Superior Court (2006) 135 Cal.App. 4th
1547, joined the First District in holding
that payments under section 226.7 are
penalties, not wages. While acknowledging that section 226.7 is ambiguous
as to whether a payment under the
statute is a wage or a penalty, the Mills
court reasoned that since a payment
under section 226.7 does not compensate employees for work performed
(e.g., because the amount of pay is the
same – one hour – regardless of the
time worked by the employee), it is a
penalty.
What Employers Should Do
Regardless of whether payments
under section 226.7 ultimately turn out to
be wages or penalties, as the California
Supreme Court will likely determine in
the near future, employers should require
employees to track and take meal and
rest periods. The failure to do so could
lead to serious consequences as recently
learned by Wal-Mart when it received a
verdict against it on December 22, 2005
for $172 million as a result of missed
meal and rest breaks. If an employer
becomes aware that an employee has
missed a meal or rest break, the employer should immediately compensate
the employee at the employee’s regular
hourly rate for each meal and/or rest
period missed in a workday. And, of
course, do not forget to also pay the
employee for the time worked during the
meal or rest break.
Kirk D. Hanson, a partner at
Grace Hollis Lowe Hanson &
Schaeffer, LLP. He concentrates
his practice on employment law
(including wage/hour claims and
the defense and prosecution of
discrimination claims under state
and federal law), construction
defect defense, personal injury
claims, business litigation and
appellate law. Kirk became a
partner in the firm in April, 2002.
He can be reached at
khanson@gracehollis.com.
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Construction Defect
REDUCTION OF CRAWFORD
v. WEATHER SHIELD
MANUFACTURING, INC.
“Indemnity is an inherently dull subject
anyway, and reading even the most
pellucid indemnity opinion generally
takes much longer than reading an
equivalent length opinion about, say,
school prayer or whether a trial judge
abused his or her discretion in issuing a
spousal support order.” “The comedy
troupe Monty Python once made the
subject of insurance - insurance of all
things - the butt of a comedy skit. But
we doubt that even comedians of their
caliber would try to make “indemnity”
the topic of comedy. It is a topic so
deadly dull that it makes insurance look
interesting. That is not to say, however,
that the topic is not of vital importance in
many commercial contexts, particularly
in California’s construction industry.”1
The issue in Crawford v. Weather
Shield Manufacturing, Inc., 38 Cal.
Rptr.3d 787 (Cal.App. 4 Dist., G032301,
01/31/06; 2006 Daily Journal D.A.R.
1359) is creating a buzz - albeit a narrow
one within the CD litigation world because it addressed the issue of
whether “the absence of the window
manufacturer’s negligence retroactively
excuse any duty that the window
manufacturer had to provide a defense
to the homeowners’ suit which was . . .
founded upon claims growing out of the
execution of the window manufacturer’s
work?” “The issue is of importance
because it relates to legal problems that
commonly arise in the construction
industry in a context where the case law
is, perhaps, not as clear as one might
hope.”
The Facts
“A group of about 200 homeowners . .
. brought a construction defect action
against the developer of the project, as
well as against the project’s window
manufacturer and window framer.”
“The homeowners sued the window
manufacturer on theories of strict
products liability, negligence, and breach

of warranty. They asserted that the
window manufacturer’s wooden windows were defectively designed and
manufactured, causing them to leak and
fog.” The developer filed a crosscomplaint against the window manufacturer and window framer, seeking its
attorney fees incurred in defending
against the homeowners’ suit, as well as
indemnification - i.e., money paid to
satisfy a judgment or settlement of that
suit. The homeowners entered into
“Mary Carter” agreement with the
developer2, in conjunction with which all
complaints and cross-complaints were
dismissed except as to the window
manufacturer and the window framer,
who did not settle.”
The Procedure
The homeowners’ negligence and
breach of warranty causes of action
went to the jury, as well as the
developer’s claim for contractual
indemnification. What did not get to the
jury was the developer’s claim for
attorney fees for defending the general
contractor in the suit brought against it
by the homeowners. “[I]n fact the jury
was specifically instructed ‘not to
concern’ itself with ‘any claim for
attorney’s fees’” because “by stipulation
of the parties, the causes of action in
[the developer’s] cross-complaint for
declaratory relief were bifurcated for
trial by the court after the jury returned a
verdict on the other causes.” During the
later bench trial on the developer’s
attorney fee claim, the window manufacturer incurred a loss. The trial court
determined the window subcontractor’s
promise to defend lawsuits “founded on”
claims of damage growing out of the
execution of the window manufacturer’s
work meant that the window manufacturer was responsible for the developer’s
attorney fees attributable to the window
problems experienced by the
homeowners. “Of course, the window
framer was responsible for those
problems too, so there was a need for
allocation. The developer’s risk manager had allocated 70 percent of the
developer’s settlement payment to
window problems,” to which the trial
court then split that 70% amount equally

between the window manufacturer and
window framer, to which the trial
declared the was what the window
manufacturer owed the developer. The
jury found in favor of the window
manufacturer on both the homeowners’
claims for negligence and breach of
warranty, and on the developer’s claim
for contractual indemnity. The window
framer, however, did not do so well. The
result was a judgment embodying zero
liability on the part of the window
manufacturer to the homeowners, zero
liability on the part of the window
manufacturer to the developer for the
developer’s causes of action for ‘breach
of contract and express indemnity,’ but
providing, by way of declaratory relief, a
determination that the developer was
entitled to be indemnified by the window
manufacturer.”
The Adjudication of the
Developer’s Defense Costs Issue
Here, “not only was the window
manufacturer sued by the disappointed
homeowners, so was the developer.
There was an agreement between the
window manufacturer, as subcontractor,
and the developer in which the window
manufacturer promised the developer to
‘defend’ actions brought against the
developer founded on . . . claims growing out of the execution of the window
manufacturer’s work.” “Pursuant to this
promise, the developer asked the
window manufacturer (as well as a
window framer) to defend it in the
homeowners’ suit. The window manufacturer (and window framer) refused,
and the developer eventually settled the
case. Next, the developer sought the
costs of defending the homeowners’ suit
from both the window manufacturer and
window framer.” The trial court declared that the window manufacturer
and window framer each owed half of
the costs incurred in the lawsuit which
were properly attributable to the
homeowners’ claims for leaky and
fogging windows. However, the jury
also found that the window manufacturer was not negligent. Thus the issue
Continued on page 14
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whether the absence of the window
manufacturer’s negligence retroactively
excuse any duty that the window
manufacturer had to provide a defense
to the homeowners’ suit found upon
claims growing out of the execution of
the window manufacturer’s work.
General Preliminary Considerations:
“Normally, developers and general
contractors protect themselves against
construction defect lawsuits in two
independent ways. First, they insist that
their subcontractors have a commercial
general liability (CGL) insurance policy
and they be named as additional insureds
on that policy. The subcontract in this
case, for example, operates in such a
manner. Thus the developer obtains a
direct relationship with the
subcontractor’s insurer.” “Second,
developers and general contractors often
insist on a separate contract, in which
the subcontractor itself agrees to
indemnify and, often, also to specifically
“defend” claims brought against the
developer or subcontractor founded upon
the subcontractor’s work. This separate
contract creates a direct relationship
between the developer and the subcontractor.” Most published litigation
involving indemnity claims has involved
the first kind of relationship, between the
developer (or general contractor) and
the subcontractor’s insurer. Crawford,
by contrast, only concerns the second
relationship, running from the subcontractor itself directly to the developer.
The Text and Trigger: “[I]t is the
intention of the parties as actually
expressed in the indemnity agreement
itself that should control.” The contract
at issue provided, “Contractor does
agree to indemnify and save Owner
harmless against all claims for damages
to persons or to property and claims for
loss, damage and/or theft of
homeowner’s personal property growing
out of the execution of the work, and at
his own expense to defend any suit or
action brought against Owner founded
upon the claim of such damage or loss or
theft; to procure and maintain, during the
entire progress of the work, full and
unlimited Workman’s Compensation and
Employers’ Liability Insurance, Public
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Liability and Property Damage Insurance including without limitation automobile and products liability covering in
amounts and with a carrier or carriers
satisfactory to Owner; to furnish Owner
with certificates of said insurance before
commencing work hereunder which
certificates shall provide that the policy
shall not be canceled or reduced in
coverage until ten (10) days after written
notice shall be given to Owner of such
cancellation or reduction in coverage; to
insure his interest from loss to the
premises resulting from fire, earth
settlement, earthquake, theft, embezzlement, riot or any other cause whatsoever
and Owner shall not, under any circumstances, be liable or accountable to the
Contractor for such loss.” “[T]he basic
rules of construction of subcontractorindemnity contracts run in the opposite
direction as insurance policies. Thus,
there must be, here, narrow construction
of the obligations undertaken by the
subcontractor window manufacturer.
That said, the language of the contract is
unambiguous, and plainly called for the
window manufacturer to defend the
action against the developer here,
because it was “founded upon the claim
of such damage” growing out of the
execution of the window manufacturer’s
work. You cannot ‘defend’ a ‘claim of
such damage’ that depends on an
adjudication of negligence in that very
claim itself.” But there is more to be
gleaned from the contract provision
language (which you can read further):
“Such language is surely clear enough.
If there is a suit or action founded upon
a claim for ‘such damage’ . . . growing
out of the execution of the ‘work’ %
and, to be true, the word ‘work’ and the
phrase ‘such damage’ must be given a
narrow construction % the subcontractor
has promised ‘to defend’ that suit or
action.” A cautionary note is required,
which “involves the question of when,
precisely, the defense obligation is
triggered. This opinion must not be read
as importing the Gray ‘potentiality rule’
from insurance jurisprudence into the
relationship between a general contractor and subcontractor. There simply is
no substitute for reading the contract.
All we are saying is that if the contract
says that there is an obligation to defend

a suit founded on a claim of ‘such
damage’ as grows out of a
subcontractor’s work, and the suit
clearly is founded on the subcontractor’s
work as this suit was, the defense
obligation is triggered even if the claim
itself ultimately proves to be unfounded.”
Here, the Court reasoned that “even
alleged window fogging and leaking is a
‘claim’ that ‘grows out’ of a window
manufacturer’s work. Any other
conclusion would render the obligation to
‘defend’ meaningless, or distort the word
‘defend’ to mean what it doesn’t, i.e.,
reimburse upon a retroactive finding of
negligence.”
Things to Keep in Mind
“Under no circumstances should this
opinion be read as even remotely
imposing on subcontractors who make
promises like the one at bar anything
resembling the broad triggers of a duty
to defend that are associated with
insurers’ duties to defend. The case law
is clear that non-insurance indemnity
contracts are construed against the
indemnitee and courts must construe
narrowly the promises of subcontractors
who make them.” “The subcontractor is
bound to provide a defense as long as
there is merely a preliminary indication
the claim is founded on the
subcontractor’s own work. But by
extension, there appears to always be
the foreseeable risk the subcontractor
will end up paying a portion (or all) of
the defense costs for damages ultimately
found not to be based on its work.”
When a subcontractor contracts “to
defend,” reimbursement of defense
costs will never satisfy the obligation.
The parties must expressly state the
subcontractor is assuming a duty “to
reimburse” money spent to defend the
action, requiring the trial courts to sort
out the portion each subcontractor must
pay towards defense costs before they
are incurred. In Crawford, the parties
agreed to have the court decide the duty
to defend issue after the jury’s verdict in
this case, thus Crawford’s protracted
discussion as to when the money must
be paid could be interpreted as dicta.
Continued on page 19
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Boon for Defendants

The Road from
Plaintiff’s Bankruptcy to
Summary Judgment

by Anita Hotchkiss and
Elizabeth M. McKeever
He that would have all, loses all. (Old English Proverb)
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Judging by the number of reported
decisions, personal injury defense lawyers
do not often think about judicial estoppel,
but if a plaintiff has ﬁled for bankruptcy,
this frequently overlooked concept might
prove to be just what you need to get summary judgment for your client.
The Interplay between Bankruptcy
and Judicial Estoppel
Under the doctrine of judicial estoppel,
a party to a legal proceeding cannot take
a position in one court, beneﬁt from that
position, and then take a different position in another court. See generally In re
Superior Crewboats, 374 F.3d 330 (5th
Cir. 2004); DeLeon v. Comcar Indus., 321
F.3d 1289 (11th Cir. 2003); Krystal Cadillac-Oldsmobile GMC Truck, Inc. v. General Motors Corp., 337 F.3d 314, 319–20
(3d Cir. 2001).
The practical effect of this doctrine
is that if a plaintiff in a personal injury
lawsuit ﬁles for bankruptcy and does not
disclose in that proceeding that he or she
has a pending or potential lawsuit against
your client, your client may be entitled to
summary judgment.
With increasing frequency, courts are
granting summary judgment on judicial
estoppel grounds, barring plaintiffs from
pursuing personal injury cases when they
have failed to reveal their claims to the
bankruptcy court in a Chapter 7 or Chapter 13 consumer bankruptcy case. Superior Crewboats, 374 F.3d 330; DeLeon, 321
F.3d 1289; Ortlieb v. Hudson Bank, 312 F.

Supp. 2d 705 (E.D. Pa. 2004). Other courts
have dismissed such cases based on plaintiff’s lack of standing. See, e.g., VegaRuiz v. Keller, N.Y.L.J., Oct. 11, 2005 at 19
c.1 (N.Y. Sup. Ct. Bronx County Oct. 11,
2005); Superior Crewboats, 374 F.3d 330.
Given the recent changes to the Federal
Bankruptcy Act and the consequent ﬂood
of new bankruptcy petitions ﬁled by millions of insolvents—often the same people who answer the ads that plaintiffs’
mass tort counsel use to troll for clients—the depth of this well of dismissible cases is likely to deepen.
Never underestimate the number of
bankrupt plaintiffs that may be involved
in your litigation. My colleagues and I were
recently handling a mass tort consisting of
over 5,000 cases. Thinking that we might
ﬁnd 10 or 20 insolvent plaintiffs among
them, we conducted an Internet search
on each plaintiff to check for bankruptcy
petitions. Astonishingly, 830 plaintiffs,
over 15 percent, had ﬁled for bankruptcy.
Not so astonishingly, only three had disclosed to the bankruptcy court their pending case against our client.
Chapter 7, the bankruptcy provision
most often used by individuals, involves
the complete liquidation of a debtor’s
property, with the proceeds used to pay
off debts. The bankruptcy court relies on
the disclosures in a debtor’s bankruptcy
petition in deciding how much money is
available for distribution to creditors and
whether to discharge the debtor’s obligation to pay certain debts. Generally, with
the exception of alimony, child support,
certain taxes, and student loans, most
claims against an individual Chapter 7
debtor are discharged, such that creditors
may no longer collect on them unless the
bankruptcy case is reopened. 11 U.S.C.
§523(a).

Anita Hotchkiss is a principal in the Products Liability Department of Porzio,
Bromberg and Newman, P.C. in Morristown, New Jersey. She has tried products liability cases for nearly 30 years and is certiﬁed by the New Jersey
Supreme Court as a Civil Trial Attorney. She is a member of DRI’s Product Liability and Appellate Advocacy Committees. Elizabeth M. McKeever is an associate in Porzio’s Bankruptcy and Financial Restructuring Department.

Under Chapter 13, which is used by
about 25 percent of consumers filing
for bankruptcy, a debtor works out a
periodic repayment plan with his or her
creditors to pay off debts, or at least a substantial portion thereof, over a period of
time up to ﬁve years (after ﬁve years, the
court is required to discharge the debts).
11 U.S.C. §1322(d). During this period,
while repaying creditors, the debtor
retains his or her assets. Creditors’ rights
are determined by the repayment plan
and creditors cannot collect amounts not
disclosed in the plan. See In re Stevens,
130 F. 3d 1027 (11th Cir. 1997). Debtors
are freely permitted to, and indeed must,
amend their plan before discharge by the
bankruptcy court to reﬂect contingent or
ﬁxed assets. 11 U.S.C. §§1323, 1329. The
amended plan then replaces the original
plan. 11 U.S.C. §1329.
Debtors who ﬁle for bankruptcy are
required, under penalty of perjury, to
disclose in their bankruptcy petitions all
ﬁxed and contingent assets. This includes
all causes of action that existed at the time
the bankruptcy action began, as well as
those that debtors learn about before the
bankruptcy case is closed. 11 U.S.C. §521;
see also Burnes v. Pemco Aeroplex, 291 F.3d
1282, 1286 (11th Cir. 2002); In re Bilstat,
Inc., 314 B.R. 603 (Bankr. S.D. Tex. 2004).
A debtor’s failure to disclose a personal
injury claim during a Chapter 7 or Chapter 13 bankruptcy case is “tantamount
to a representation that no such claim
existed.” Superior Crewboats, 374 F.3d at
335. Thus, if the debtor fails to disclose a
personal injury claim, he or she has represented that he or she has no such claim
and therefore is judicially estopped from
asserting that claim in another court.
Moreover, any ﬁxed or contingent assets
acquired before or during the bankruptcy
(such as contract claims, accidents or
product-related injuries that might lead
to lawsuits) become property of the estate.
11 U.S.C. §§521, 541(a). Thus, an existing
or potential lawsuit no longer belongs to
the petitioner and he or she no longer has
standing to pursue it. Id.
The purpose of judicial estoppel is to
protect the integrity of the courts, not
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creditors and litigants. Superior Crewboats, 374 F.3d at 334; Bates v. Long
Island R.R. Co., 997 F.2d 1028, 1038 (2nd
Cir. 1993); Oneida Motor Freight, Inc. v.
United Jersey Bank, 848 F.2d 414, 419 (3d
Cir. 1988). Therefore, the defendant does
not need to be a party to the bankruptcy
proceeding nor show that it was in privity
with a party to that proceeding.” Ortlieb,
312 F. Supp. 2d at 711; Ryan Operations
G.P. v. Santiam-Midwest Lumber Co., 81
F.3d 355, 361 (3d Cir. 1996).

asset with the intent of playing “fast and
loose” with the court. See, e.g., Ortlieb,
312 F. Supp. 2d at 711; Burnes, 291 F.3d
at 1286; Richardson v. Kraft-Holleb Food
Service, 774 F. Supp 1108, 1111 (N.D. Ill.
1991), aff ’d, 998 F.2d 1016 (7th Cir. 1993);
But see Wang Labs., 741 F. Supp. 992.
To determine whether the plaintiff had
the requisite intent, these courts generally
look at whether the debtor had knowledge of the personal injury claim and had

Find out whether the plaintiff
Choice of Law
The circuits are split on whether a federal court should apply state or federal
judicial estoppel law. William Houston
Brown, Lundy Carpenter and Donna T.
Snow, Debtors’ Counsel Beware: Use of the
Doctrine of Judicial Estoppel in Nonbankruptcy Forums, 75 Am. Bankr. L.J. 197, 218
(2001). Judicial estoppel “resists easy classiﬁcation as either substantive or procedural…. Perhaps because of the difﬁculty
of this question, the federal courts that
have faced this Erie question have failed
to fully articulate their reasoning.” Ashley S. Deeks, Comment, Raising the Cost of
Lying: Rethinking Erie for Judicial Estoppel, 64 U. Chi. L. Rev. 873, 884 (1997).
Moreover, when the plaintiff’s lawsuit is
venued in a jurisdiction other than his or
her state of residence, or the state where
the bankruptcy was filed, additional
choice of law issues may arise.
A court’s decision on the Erie or choice
of law issue may be outcome-determinative, since the test for applying judicial estoppel varies among jurisdictions.
Although all courts applying judicial
estoppel require the debtor to have taken
an earlier position inconsistent with the
current position, they differ in regard to
additional requirements. Montrose Med.
Group Participating Sav. Plan v. Bulger,
243 F.3d 773, 779–80 (3d Cir. 2001); Wang
Labs. v. Applied Comp. Sciences, Inc., 741
F. Supp. 992 (D. Mass 1990); Burnes, 291
F.3d at 1286.
Most, but not all, jurisdictions require
a showing that the debtor acted in “bad
faith” in failing to disclose a personal
injury claim, or that the debtor hid the

listed the claim against
your client on his or her
bankruptcy petition.
a motive to conceal it in the bankruptcy
proceeding. Krystal, 337 F.3d at 319–20;
Burnes, 291 F.3d at 1286; Montrose Med.
Group, 243 F.3d at 779–80. With respect
to knowledge, courts analyze whether
the plaintiff knew or should have known
of the claim during the bankruptcy proceeding. Krystal, 337 F.3d at 323; Folio v.
City of Clarkesburg, W. Va., 134 F.3d 1211,
1217–18 (4th Cir. 1998); Bates, 997 F.2d
at 1037–38.
With respect to motive, courts look to
whether “intentional self-contradiction is
being used as a means of obtaining unfair
advantage in a forum provided for suitors
seeking justice.” Superior Crewboats, 374
F.3d at 336 (quoting Scarano v. Central
R.R. Co., 203 F.2d 510, 513 (3d Cir. 1953));
Payless Wholesale Distrib., Inc. v. Culver,
989 F.2d 570, 571 (1st Cir. 1993).
Another factor courts often consider
is whether dismissal is a remedy supported by public policy. The Third Circuit, for instance, evaluates whether
judicial estoppel is tailored to address the
harm identiﬁed in the particular case and
whether any lesser sanction would adequately remedy the damage done by the
conduct of the party to be estopped. Ortlieb, 312 F. Supp. 2d at 711 (citing Krystal, 337 F.3d at 320; Montrose, 243 F.3d
at 779–80). The same circuit has also
found, however, that a plaintiff’s know-

ing failure to disclose a personal injury
claim in his or her bankruptcy filing
“constitutes the exact type of ‘affront to
the court’s integrity’ that judicial estoppel is meant to protect.” Id.
Some jurisdictions consider whether
creditors or other parties showed detrimental reliance on plaintiff’s position
in the bankruptcy court. Astor Chauffeured Limousine Co. v. Runnfeldt Invest.
Corp., 910 F.2d 1540, 1548 (7th Cir. 1990);
Edwards v. Aetna Life Ins. Co., 690 F.2d
595, 599 (6th Cir. 1982). Others, however,
have rejected this view. The latter recognize that “judicial estoppel can apply
even when a party was unsuccessful in
asserting its position in the prior judicial proceeding ‘if the court determines
that the alleged offending party engaged
in ‘fast and loose’ behavior which undermined the integrity of the court.’” In re
Corey, 892 F.2d 829, 836 (9th Cir. 1989)
(quoting Stevens Tech. Servs., Inc., 885
F.2d 584,589 (9th Cir. 1989)).
So, with this background, how do you,
defense counsel, put together the case for
judicially estopping plaintiff from proceeding against your client?
Laying the Groundwork and
Preparing the Motion
There are several steps you need to take
to determine whether you have a valid
motion for judicial estoppel and to prepare the strongest arguments in support
of such a motion.
First, to avoid a claim of surprise or
waiver, “Judicial Estoppel” and “Lack of
Standing” should be among the separate
afﬁrmative defenses raised in the Answer
to plaintiff’s Complaint.
Second, ﬁnd out whether plaintiff has
ﬁled a consumer bankruptcy petition. In
addition, for reasons discussed below, it
is also useful to ﬁnd out if plaintiff has
ﬁled any other lawsuits. These questions
can and should be asked during plaintiff’s deposition and in written discovery in your action, but the answers given
may not be true. In most cases, the better approach is to also search the government’s PACER website, http://pacer.
uscourts.gov/, where you will ﬁnd a list of
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all federal bankruptcy debtors (and, in
most cases, their pleadings).
Third, once you know that the plaintiff ﬁled for bankruptcy and you have
the dates of ﬁling and discharge, ﬁnd
out whether the plaintiff listed the claim
against your client on his or her bankruptcy petition. Speciﬁcally, the plaintiff should have disclosed the claim in
Schedule B of the Petition, where debtors
are required to list “other contingent and
unliquidated claims of any nature.” In
addition, where the plaintiff has already
formally ﬁled suit on the personal injury
claim, he or she is required to list the
claim in Question 4 of the bankruptcy
court Statement of Financial Affairs,
which requires debtors to list “all suits
and administrative proceedings to which
the debtor is or was a party within one
year immediately preceding the ﬁling of
this bankruptcy case.” Of course, if the
bankruptcy petition was ﬁled, and discharge was entered before plaintiff knew
or should have known that he or she was
injured by your client or its product, you
have no viable judicial estoppel motion.
Nonetheless, many insolvents file for
bankruptcy multiple times. Therefore,
you should check all petitions plaintiff
may have ﬁled under any name and run
a PACER search just before trial to pick
up any late ﬁlings.
Fourth, consider the choice of law
issues and the bankruptcy exemptions
adopted by the state where the plaintiff
brought the bankruptcy action to see if
the state exempts all or part of personal
injury awards. All bankruptcy exemptions are state-speciﬁc. Some states follow
the federal exemption for personal injury
awards, which allows debtors to keep up
to $18,450. 11 U.S.C. §522(d)(11)(d).
Thirty-ﬁve states, however, “opt out”
of the federal exemption scheme under 11
U.S.C. §522(b)(1), and allow the debtor
to keep amounts ranging from all to
none of a personal injury award. If the
debtor ﬁled for bankruptcy in, say, Utah
or North Carolina, where debtors are
entitled to keep all proceeds of a personal
injury award, a court might be less likely
to invoke judicial estoppel, since cred-

itors were not affected by the failure to
disclose the personal injury claim. However, even if a personal injury award is
held exempt under state law, the proper
procedure is for the debtor to declare the
claim and then list it as exempt. It is not
proper for a debtor, under oath, to simply deny the existence of the claim. Such a
denial is still a false statement under oath
regardless of whether or not the proceeds
of the claim might be exempt.
In jurisdictions that do not require a
beneﬁt to creditors and/or detrimental
reliance, it should not matter whether
creditors were affected by the non-disclosure. Creditors may well be harmed by a
debtor’s failure to disclose personal injury
claims since they cannot collect proceeds
from a potential personal injury award
about which the bankruptcy court was
uninformed. However, as noted above,
judicial estoppel is designed to protect
the integrity of the courts and not a creditors’ entitlement to debtor’s funds. Thus,
because the doctrine is not directed at
protecting creditors, a defendant should
not even be required to show that creditors have actually been damaged. Nonetheless, as a common-law, judicially
created doctrine, dismissal based upon
judicial estoppel is discretionary with
the court. Therefore, courts may be more
likely to apply the doctrine and dismiss
plaintiff’s claim if creditors were potentially harmed by the plaintiff’s false statement of assets.
Fifth, ﬁnd out through investigation
and discovery how much plaintiff knew
about the claim before and during the
bankruptcy case, particularly in jurisdictions that have adopted a “bad faith”
requirement. Although the bankruptcy
code requires disclosure of all causes of
action that “existed” at the time of ﬁling, many, although not all, jurisdictions
require a showing that plaintiff knowingly failed to disclose the claim. Ideally,
the plaintiff would have ﬁled suit or consulted a lawyer on the personal injury
claim before the Order of Discharge was
entered. Even if he did not do so, however,
medical records, deposition testimony by
plaintiff or others, or massive publicity

about an allegedly harmful drug or other
product may give you proof that plaintiff knew about the potential personal
injury claim before or during the bankruptcy action.
Finally, research and determine the
standard for judicial estoppel in the jurisdiction where the personal injury suit is
venued. If the court requires bad faith, a
beneﬁt to the debtor, or detrimental reliance, for example, you must be prepared
to prove these elements. It’s a good idea
to also argue the alternative ground for
dismissal—lack of standing. If the claim
against your client is the property of the
bankruptcy trustee, then it is irrelevant
whether plaintiff’s failure to disclose the
asset was intentional or inadvertent. He
or she simply doesn’t have standing to
prosecute the action. Vega-Ruiz, N.Y.L.J.,
Oct. 11, 2005 at 19 c.1 (“Whether plaintiff
innocently failed to schedule the unliquidated claim is unavailing.”)
Timing
Defendants typically ﬁle the motion for
summary judgment based upon judicial
estoppel or lack of standing before trial,
although a trial or appellate court may
raise these issues sua sponte. In re Cassidy, 892 F.2d 637, 641 (7th Cir. 1990);
Vega-Ruiz, N.Y.L.J., Oct. 11, 2005 at 19
c.1; Superior Crewboats, 374 F.3d 330.
Once the defendant has amassed the
necessary proofs for either motion (i.e.,
that plaintiff ﬁled for bankruptcy, that
he or she knew or should have known of
the claim against your client, and that he
or she failed to disclose it), the motion
should be made promptly to avoid the
risk of waiver.
Arguing the Motion
When arguing the motion, you may ﬁnd
that you need to educate the court in some
aspects of bankruptcy law or the application of judicial estoppel. Accordingly, if
you are inexperienced in that practice
area, you may want to have a member
of your ﬁrm’s bankruptcy department
review your brief and be present at or
argue the motion in the event the court
Bankruptcy, continued on page 59
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Bankruptcy, from page 17

has questions about speciﬁc bankruptcy
issues.
Also, you must appreciate that, because
dismissal is within the court’s discretion,
the defendant needs to overcome some
courts’ natural reluctance to dismiss a
plaintiff’s case based upon what plaintiff
will claim is a “technicality,” i.e., failure to
check “yes” in a box on a bankruptcy form
that asks for contingent claims. Plaintiffs
often claim that the omission was “mere
inadvertence” and may offer to “ﬁx the
problem” by re-opening the bankruptcy.
Many courts have rejected this argument as
too little, too late. See, e.g., Superior Crewboats, 374 F.3d at 336; Burnes, 291 F.3d at
1288. Moreover, under the newly enacted
revisions to the bankruptcy code, the debtor’s attorney is responsible for the accuracy
of the debtor’s disclosures to the bankruptcy court. 11 U.S.C. §102.
Plaintiff’s approach is somewhat like
robbing a bank, and when caught, offering

to return the money. What you must make
the court understand is that failure to disclose assets is not a “mere technicality,” but
rather an affront to the judicial system and
a potential fraud on creditors and the court,
and that plaintiff has sworn falsely twice on
his or her petition by deliberately hiding a
valuable asset from the bankruptcy court.
If you are lucky enough to learn that plaintiff ﬁled other personal injury suits and did
not disclose those either, or failed to disclose them in discovery in your action, or
that plaintiff was represented by a lawyer
in the bankruptcy proceeding and thus was
probably advised about what should be disclosed, a plaintiff’s claim of “mere inadvertence” should fall on deaf ears.
Of course, even if you win and plaintiff’s
case against your client is dismissed, there
is always the potential for plaintiff to reopen the bankruptcy and for the trustee in
bankruptcy to prosecute the action against
your client. However, in the world of mass
torts, if you succeed in dismissing even ﬁve

to 10 percent of the plaintiffs’ cases, the
likelihood of them all coming back through
the bankruptcy court is small.
Finally, even if the judge does not dismiss the case against your client based
on plaintiff’s untruthful bankruptcy petition, you will have familiarized the judge
with the fact that the plaintiff has misled a
court under oath, and you have developed
a powerful tool to attack plaintiff’s credibility at trial.
Conclusion
Judicial estoppel is not a new doctrine, but
personal injury defendants have not commonly used it as an avenue for summary
judgment or dismissal. Especially against
the current backdrop of rampant mass tort
fraud in, for example, the silicosis, asbestos, and diet drug litigations, defense counsel should investigate the availability of this
powerful tool in every case to expose plaintiffs who are improperly manipulating the
judicial system for personal gain.

This article is reprinted from FOR THE DEFENSE March 2006
with permission of The Defense Research Institute.

Construction Defect
Continued from page 14
The Conclusion
The Crawford opinion shows that, at
least as regards the language of the
particular contract before the court, case
law is consistent. Before Crawford,
two decisions % Continental Heller
Corp. v. Amtech Mechanical Services,
Inc. (1997) 53 Cal.App.4th 500 and
Centex Golden Construction Co. v.
Dale Tile Co. (2000) 78 Cal.App.4th
992 % “have clearly held that there is no
per se rule precluding a subcontractorindemnitor from paying for the defense
costs of a general contractor-indemnitee
related to claims growing out of the
subcontractor-indemnitor’s work, even
though the subcontractor-indemnitor is
ultimately found not to be negligent.”
“However, a separate group of Court of
Appeal decisions,3 have language in
them which, out of context, can be taken
as supporting such a per se rule. After
20 pages of analysis, the Crawford
reconciled the cases and held that the
latter cases “do not stand, and should not
be read, for any such per se rule.”

“Readers who are willing to take our
word that no opinion thus far, properly
read in context, stands for a per se rule
that the absence of negligence retroactively excuses a defense obligation
undertaken by a subcontractor can save
themselves about 20 pages of discussion
and explanations of these cases.”
“Readers who are skeptical, . . . are
invited to wade through these cases.”
The court’s “detailed summaries of the
cases will serve the dual purpose of
mapping the exact contours of the case
and also of furnishing readers with
summaries of the development of the
existing case law to which they may
refer in other contexts.”
In the end, “it is as simple as this: A
window manufacturer who promises to
‘defend’ claims ‘growing out’ of the
window manufacturer’s ‘work’ must
provide a defense to the developer when
the developer is sued by homeowners
based on claims for defective windows
% even if the window manufacturer is
ultimately shown not to have been
negligent.” But there is always a
glimmer of hope because this case
involved two large construction firms,

who could be expected to review,
understand and bargain over their
indemnity agreement. It did not involve
a “small-time subcontractor.” Therefore
Crawford should in no way be cited for
the idea that a subcontract saddling such
a subcontractor with ruinous liability.
“Under no circumstances should this
opinion be read as even remotely
imposing on subcontractors who make
promises like the one at bar anything
resembling the broad triggers of a duty
to defend that are associated with
insurers’ duties to defend. The case law
is clear that non-insurance indemnity
contracts are construed against the
indemnitee and courts must construe
narrowly the promises of subcontractors
who make them.” “We only construe
the subcontract before us, but as to this
particular subcontract, even narrowly
construed, it is clear that this subcontractor was indeed obligated to defend the
particular claims for which this developer was sued in this particular case.”
Continued on page 20
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Construction Defect
Continued from page 19
FOOTNOTES
1

Except as noted, all quotes are from the
Crawford case. Specific citations have been
intentionally omitted to push readers to
read the case themselves if they intend to
argue it in any legal proceeding, client
consultation, or the next social function.
2

“Mary Carter” or sliding scale settlement
agreements are those in which the plaintiff
settles with one or more, but not all, of the
defendants and the amount the settling
defendant ultimately owes the plaintiff is
affected by the amount the plaintiff recovers
against nonsettling defendants. (Code Civ.
Proc. § 877.5(a), (b); Abbott Ford, Inc. v.
Sup.Ct. (1987) 43 Cal.3d 858, 869, fn. 9.)
These agreements historically have been
secret and have required settling
defendants to remain in the lawsuit. (See,
The Mary Carter Agreement-Solving the
Problems of Collusive Settlements in Joint
Tort Actions (1974) 47 So.Cal.L.Rev. 1393,
1396.) Although such settlements have been
criticized as unfair, the view in California
and the majority of jurisdictions is that the
agreements are not per se invalid but must
be judged by the terms and circumstances of
each agreement. (Abbot Ford, Inc., supra,
869-871)
3

Peter Culley & Assoc. v. Sup.Ct. (1992) 10
Cal.App.4th 1484; Regan Roofing Co. v.
Sup.Ct. (1994) 24 Cal.App.4th 425; Heppler
v. J.M. Peters Co. (1999) 73 Cal.App.4th
1265; and Baldwin Builders v. Coast
Plastering Corp. (2005) 125 Cal.App.4th
1339

“KISS”
Insecure writers tend to reach for the thesaurus, often to replace a simple
word with one more complex to have their writing appear more intelligent.
Does this tactic accomplish its goal? Not according to Daniel M.
Oppenheimer, author of “Consequences of Erudite Vernacular Utilized
Irrespective of Necessity: Problems with Using Long Words Needlessly,”
printed in the Journal of Applied Cognitive Psychology 2005 (DOI: 10.1002/
acp.1178).
In a research study, 71 Stanford undergraduates were asked to evaluate
moderately to highly complex versions of various writing samples, which
included graduate school applications, sociology dissertation abstracts, and
translations of a work of Descartes. The highly complex versions replaced
every noun, verb, and adjective with the longest synonym possible. In
addition, Times New Roman and italicized Juice font (which looks like this)
were used in the samples to further assess the effect of fluency on rating
levels.
Oppenheimer found that writers who use long words needlessly and choose
complicated font styles are seen as less intelligent than those who stick with
basic vocabulary and plain text. This implies that efforts to impress readers
by using florid font styles and searching through a thesaurus may have the
opposite intended effect. In a series of five experiments, Oppenheimer found
that people tended to rate the intelligence of authors who wrote essays in
simpler language, using an easy to read font, as higher than those who
authored more complex works. Oppenheimer writes, “Anything that makes
a text hard to read and understand, such as unnecessarily long words or
complicated fonts, will lower readers’ evaluations of the text and its author.”
In the end, the effect of an unnecessary complex version on the samples
was clear: as complexity increased, the readers’ estimation on of the author’s
intelligence declined.
Oppenheimer, however, states that, “It’s important to point out that this
research is not about problems with using long words but about using long
words needlessly.” “One thing seems certain: write as simply and plainly as
possible and it’s more likely you’ll be thought of as intelligent.” In other
words, “KISS,” (Keep It Simple, or Appear Stupid).

FORMATION OF “NEW ATTORNEY COMMITTEE”
SDDL is now accepting nominations for the New Attorney Committee. The New Attorney Committee will work with
the SDDL Board on the current projects such as the annual golf tournament, the Mock Court Competition and the next
Installation Dinner.
The New Attorney Committee will be comprised of up to three members. Nominees must be current members of
SDDL and should be an attorney in practice for less than five years. If more than 3 nominations are received, the
SDDL Board will choose the members of the New Attorneys Committee.
Nominations should be submitted prior to Friday, April 21, 2006. Please submit your nominee to the New Attorney
Committee Chair, Jay Bulger, at jay.bulger@knchlaw.com or fax to him at 619-236-0527.
The Board will then vote on the nominees at the May board meeting.
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John Farmer, Mrs. and Pat Long
(DRI President-Elect)

Tim Noon

Tony Case and
John Farmer

John Fedor and
Beth Case

2006 Installation Dinner

Laurie and Wyeth
Burrows

Darin Boles, Sharon Lawrence,
Dennis Aiken, Cindy Aiken and Jerry Katsell

The 21st annual San Diego Defense Lawyers Installation Dinner was held at the
beautiful Hotel del Coronado on Saturday, January 28th. The new venue was
appreciated by all who attended. A one-hour reception was followed by a delicious
dinner. The speeches were short (as advertised) and the new Board was installed.
See page 27 for a complete list of the 2006 Board members.

Lili Mostofi and Scott Barber

Bob Frank, Brenda Peterson,
Cliff Gonshery, Maureen Frank
Judge Peterson, Judge May, Judy Peterson,
Susan Bollman, Judge Bollman

Kelly Boruszewski,
Kristin Hanson,
Kirk Hanson

Alan Greenberg
and David Hall

Ken Greenfield and Dan White
Coleen Lowe and
Lori Guthrie
Leslie and Frank
Devaney
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SAVE THE DATE!
San Diego Defense Lawyers 2006 Juvenile
Diabetes Research Foundation Benefit
- June 23, 2006 at THE AULD COURSE
- Shotgun start at 12:30 p.m.
- Bar-B-Que Dinner
and Awards at 6:00 p.m.
- Come one, come all!
Join us for dinner if you don’t golf.
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Above all else, you want a team you can trust.
ou want dependability, accuracy, and
convenience. You want the details
handled and the transcripts clean. With
our new online repository, discovery
bundles, and bay view conference rooms
with wireless internet access, you want
Shelburne Sherr Court Reporters.

Y

The Koll Center

Tel 619-234-9100

•

We’ve been serving the needs of San
Diego’s legal community since 1986. And
we’re right where you need us, with
offices in San Diego, Riverside County,
and Las Vegas.
Call us for your next deposition and
see what full service really means.

501 W. Broadway, Suite 1330
•

Fax 619-234-9109

Schedule your next deposition online at

•

•

San Diego, CA 92101

Toll Free 877-234-DEPO

sscourtreporters.com
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HOT CASES!!!

their legal fees, the duty to defend
arguably arises immediately. In the
health care context, balanced billing may
still be alive and just because you
represent a person whose medical
records are needed, you may not qualify
to get the records at any cost other than
the cost imposed by the provider, even if
your client would be entitled to costbased fees under federal law.

By Robert J. Walters

Employment law cases continued to
predominate appellate court attention.
However, there appears to be a division
of authority between the Fourth District
and the Second District whether the
penalty in Labor Code §226.7 (related to
violations for meal and rest periods) also
constitutes a wage to the employee. At
least in the Fourth District the answer is
yes, which triggers a 3-year statute of
limitations. Also, reductions in force
must be carefully tailored to avoid
possible discrimination claims and
employers may be required to pay for
“unproductive work.” In the construction
defect context, the duty to defend under
the contract between the developer and
subcontractor is immediate and due upon
tender. Scrutiny of the agreement must
occur to determine whether it does not
require a finding of negligence on the
part of the subcontractor. Unless the
agreements indicates that the subcontractor will reimburse the developer for

EMPLOYMENT LAW
National Steel and Shipbuilding Co.
v. Superior Court (2006) 135 Cal. App.
4th 1072. Robert Godinez and others
sued their employer, National Steel and
Shipbuilding Co. (NASSCO). They
claimed NASSCO violated the Labor
Code and the Industrial Welfare Commission wage orders by requiring them
to work a number of hours a day without
meal and rest periods. NASSCO moved
to strike any reference in the complaint
to a time period more than one year prior
to its filing. NASSCO argued the Labor
Code subjected non-complying employers to a penalty, and this in turn, subjected plaintiffs to a one-year statute of
limitations. The trial court determined
that Labor Code §226.7 created a wage
and denied NASSCO’s motion to strike.
NASSCO sought writ review of the
court’s order. The Fourth District,
Division One, Court of Appeal denied
the employer’s petition for writ of
mandate. The court held that a payment
under §226.7 is an obligation created by
statute, other than a penalty, subject to a
three-year statute of limitations period
under CCP §338(a), and that this
remedy supports a claim for restitution
under §17203 of the California Unfair
Competition laws. The §226.7 payment
is both a penalty against the employer

and a wage to the employee. Section
226.7 has the dual function of deterring
employers from requiring their employees to work through mandated meal and
rest periods and compensating employees required to work through these
periods. Because labor law statutes must
be construed in favor of employees, the
court concluded that the § 226.7 payment is subject to the longer statute of
limitations period.
Mills v. Superior Court (2006) 135
Cal. App. 4th 1547. Deborah Mills
worked for Bed, Bath & Beyond Inc.
She filed a class action lawsuit alleging
that Bed, Bath & Beyond did not provide
meal and rest breaks in accordance with
Labor Code §226.7. Bed, Bath &
Beyond demurred on the ground that
some claims were barred because the
payment to the employee for violation of
Section 226.7 was a penalty and not a
wage. The court granted the demurrer
and Mills petitioned for a writ of mandate. The Second District, Division Five,
Court of Appeal denied the employee’s
petition for writ of mandate. The court
held that §226.7 imposes a penalty on
employers who fail to ensure mandated
break periods are provided to their
employees. The payments under § 226.7
for missed breaks do not compensate an
employee for additional services rendered. To the contrary, the payments are
fixed sums that became due the moment
a break period is missed, regardless of
the amount of time wrongly worked
during a break period. The payments due
for failing to provide a mandated break
are coercive in nature, coming due only
if the mandate is violated. The failure of
§ 226.7 to correlate the payment due to
any additional labor performed by an
employee undermines any argument the
payment is a wage. Accordingly, the trial
court correctly sustained the employer’s
demurrer as to causes of action predicated on the idea that § 226.7 payments
are wages.
Kelly v. Stamps.com Inc. (2005) 135
Cal. App. 4th 1088. Stamps.com Inc.
hired Megan Kelly as a vice-president of
direct marketing. The employment
agreement stated that the employment
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was at-will. After suffering a decline in
stock value, Stamps.com laid off certain
employees, however, Kelly was not
among them. After a new CEO and
contracting consultant were hired,
further employee reductions were made,
including Kelly, who was pregnant at the
time. Kelly filed an action against
Stamps.com for wrongful termination,
including violation of the Fair Employment and Housing Act (FEHA). The
trial court granted Stamps.com’s motion
for summary judgment. The Court of
Appeal reversed in part the judgment in
favor of the company and remanded
with directions, but affirmed the trial
court’s post-judgment order denying the
company’s motion for attorney’s fees.
The court held that the trial court should
not have granted summary adjudication
of the employee’s causes of action for
discriminatory discharge based on her
pregnancy. The employee adduced
evidence of a number of circumstances
that cast doubt on the genuineness of the
company’s explanation for her discharge. The employee, who had been
vice president of marketing, was terminated despite a record of excellence in
her executive responsibilities, as attested
to by both her immediate superior and
another high executive. There was
evidence that the company’s former
CEO lied to the employee when she
asked him to explain her termination.
Although the former CEO denied that
the employee had been on a list of
persons suggested for retention, the
employee’s superior stated that the
employee had been on his list. The
evidence reflected a triable issue
whether the claim that the company
eliminated the employee’s position was
true or untrue. The employee established
evidence of a pregnancy-discriminatory
motive on the company’s part. The
former CEO’s comments that the
employee had mentally “checked out”
could reasonably be understood as
saying that the employee’s pregnancy
and upcoming leave disqualified her for
retention.
Armenta v. Osmose, Inc. (2005) 135
Cal. App. 4th 314. Osmose Inc. maintains standing wood utility poles for

major utility companies. Osmose employed various union employees who
maintained the poles in remote locations.
Employee hours were classified as
productive or non-productive. Various
employees who worked for Osmose
between November 1996 and 2000 filed
a class action lawsuit against Osmose.
The employees claimed, in part, that they
were not compensated for travel time in
company vehicles and time spent loading
equipment and doing paperwork because
such work was considered non-productive. The trial court awarded former
employees unpaid minimum wages,
liquidated damages, waiting time penalties under Labor Code §203, and
attorney’s fees and costs. Under the
terms of the parties’ collective bargaining agreement, the employees were paid
hourly wages within a certain range,
depending on whether they were crew
members or foremen. The Court of
Appeal reversed the judgment and
remanded for a redetermination of
waiting time penalties. The court affirmed the judgment in all other respects,
holding that the trial court correctly
determined that the employer violated
Labor Code §1194, by failing or refusing
to pay for driving time and time spent by
foremen processing paperwork. The
Federal Labor Standards Act model of
averaging all hours worked in any work
week to compute an employer’s minimum wage obligation under California
law was inappropriate. The minimum
wage standard affixed to each hour
worked by the employees for which they
were not paid. The evidence showed
that the employer’s failure to pay for
nonproductive time was intentional and
willful. Supervisors created an environment in which the foremen were
strongly discouraged from recording time
spent by themselves and the crew
performing nonproductive tasks. This
evidence supported the award of waiting
time penalties. Because the employees
were claiming a violation of the minimum
wage law, penalties under § 203, had to
be assessed by arriving at a daily wage
using the minimum wage claimed by
each employee.
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CONSTRUCTION DEFECT
Crawford v. Weather Shield Mfg.,
Inc., 2006 Cal. App. LEXIS 133. In a
construction defect case, the trial court
granted a limited new trial motion after a
jury finding that a window manufacturer
was not negligent, and the trial court
ruled that the developer was entitled to
indemnity from the manufacturer for
costs incurred in defending the
homeowners’ claims for leaky and
fogging windows. An indemnity agreement obligated the manufacturer to
defend actions brought against the
developer founded on claims growing out
of the execution of the manufacturer’s
work, but the manufacturer refused the
developer’s request to provide a defense. The developer, after settling with
the homeowners, obtained a judgment
that it was entitled to recover defense
costs and attorney’s fees from the
manufacturer. The trial court granted a
partial new trial to the homeowners
because, in light of new case law, they
were entitled to an instruction on strict
product liability. The Court of Appeal
affirmed, holding that the new trial order
was proper because a jury finding that
the manufacturer was not negligent did
not equate to a finding for the manufacturer under a strict product liability
theory. The homeowners’ complaints
were timely filed under CCP §338(b)
pursuant to the discovery rule. The
language of the indemnity agreement
required the manufacturer to pay the
developer’s defense costs, even without
a finding of negligence. Such an agreement was authorized under Civil Code
§§ 2772 and 2778, and was not an
unenforceable exculpatory contract
under Civil Code §§ 1668 or 2782 (a).
The developer was the prevailing party
and was entitled to attorney fees under
Civil Code §1717 and CCP §1032. The
case also reiterated the duty to defend
under the contract between the developer and subcontractor separate from
Continued on page 26
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Hot Cases
Continued from page 25
the duty to the indemnify. The duty also
can be immediate and due upon tender, if
the agreement does not require a finding
of negligence on the part of the subcontractor. Unless the agreements indicates
the subcontractor will reimburse the
developer for their legal fees, then most
likely the duty to defend will arise
immediately
Amwest Surety Ins. Co. v. Patriot
Homes, Inc. (2005) 135 Cal. App. 4th
82. (Not technically a CD case, but has
potential application) Amwest Surety
Insurance Co. provided construction and
other bonds to Patriot Homes Inc. and
others (defendants) under a series of
indemnity contracts, in one of which, all
defendants agreed to indemnify Amwest
as the surety in connection with any
bonds written on behalf of the contractors as principals. A real estate broker
successfully obtained a judgment against
certain contractors, who later appealed.
The contractors lost the appeal and
failed to pay the judgment. Amwest paid
the full amount and filed suit, in part, for
breach of the indemnity contract against
the defendants. The trial court entered
judgment for contractors on a surety’s
cause of action for breach of an indemnity contract. The Court of Appeal
reversed and remanded on the contract
claim, holding that the parties’ general
indemnity agreement covered the appeal
bond and that the contractors breached
the agreement by not paying the judgment or indemnifying the surety for
doing so as surety for the bond. The
agreement repeatedly and expressly
stated that it applied to all bonds, which
included appeal bonds if they met the
definition of a bond. Contrary to the
contractors’ claim, the appeal bond itself
was a contract that simply incorporated
the terms dictated by statute. Failing to
pay the judgment after the appeal was
unsuccessful, or failing to reimburse the
surety under the appeal bond, breached
the agreement. Accordingly, the trial
court erred in not entering judgment for
the surety on its breach of contract
cause of action.
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HEALTH CARE/MEDICAL MALPRACTICE
Prospect Medical Group, Inc. v.
Northridge Emergency Medical
Group, 2006 Cal. App. LEXIS 208. The
trial court sustained, without leave to
amend, demurrers filed by emergency
care providers to causes of action for
declaratory relief and violations of the
Unfair Competition Law (B & P Code
§17200), brought by affiliated medical
groups that functioned as a delegate of
health care service plans, regarding
billing disputes. The providers had not
contracted to provide emergency care to
health care plan subscribers. The
delegate sometimes paid the providers
less than the amounts shown on the
providers’ invoices, based on the
delegate’s view of what was a reasonable amount, and the providers billed the
patients for the difference, a practice
known as “balance billing.” The Court of
Appeal reversed the dismissal of the
delegate’s cause of action for declaratory relief, remanded with instructions to
allow the delegate to amend its complaints to litigate whether the providers
charged more than a reasonable rate,
and affirmed the dismissal of the
delegate’s claims that had sought to
impose the Medicare rate as the reasonable rate and that had challenged the
practice of balance billing. The court
held that Health & Safety Code
§1379(b), which prohibited contracting
providers from billing patients for sums
owed by the plan, did not prohibit
balance billing in the absence of a
preexisting contractual relationship
because the statute applied only to
written contracts, based upon traditional
contractual principles such as a meeting
of the minds. Providers could not be
treated as contracting providers under
§1379 on a theory of implied contract.
Because the providers did not violate
§1379, they also did not violate B & P
Code §17200. The reimbursement
requirement of Health & Safety. Code,
§1371.4(b), gave the delegate standing
to contest the reasonableness of the
providers’ rates, but the delegate was
not entitled to a judicial declaration
imposing the Medicare rate as the
reasonable rate.

Bugarin v. Chartone, Inc. (2006) 135
Cal. App. 4th 1558. ChartOne Inc.
manages and copies health care records
generated by health care providers. It
sends the bill to the patient or his or her
representative. Frank Bugarin and the
law firm Mann & Cook filed a class
action suit against ChartOne. They
claimed that Bugarin, acting through his
agent, Mann & Cook, ordered copies of
his medical records for use in his own
excessive force lawsuit, and ChartOne
charged excessive fees. The complaint
set forth a class of similarly situated
persons nationwide. The trial court
sustained ChartOne’s demurrer to the
original complaint without leave to
amend. The Court of Appeal affirmed
the judgment. The court held that an
“individual” for the purposes of 45
C.F.R. ch. 164 was a natural person
who was the subject of protected health
information. This was in keeping with
the regulatory scheme that guaranteed
an individual access to his or her own
medical records, while it limited access
by third parties to those who held valid
authorizations. The law firm was not an
“individual” who was the subject of
protected health information and was
thus not entitled to the cost-based fees
required by 45 C.F.R. § 164.524(c)(4)
(2005).

Memorable
Dissents
“This is a ghost story, a tale better
suited for campfires and dark,
stormy nights that for the pages of
the Federal Reporter. . . . It is a
story of the Fifth Circuit . . . acting
more like a child whistling in the
dark than a court of justice, afraid to
look out the window and see if the
mournful cries actually emanate
from somebody or are just the
products of a frightened imagination.” (Jones v. Caddo Parrish
School Board 704 F.2d 206 (5th Cir.,
1983) [Goldberg, J., dissenting in a
school desegregation case].)
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Member News
Koeller, Nebeker, Carlson & Haluck is pleased to announce that
Sharon A. Huerta has been named a partner of the firm. Sharon has been
with the firm for 9 years after receiving her J.D. from Thomas Jefferson
School of Law in 1996. Sharon focuses her practice on insurance coverage, bad faith and general liability defense. Additionally, the firm is
pleased to announce that David R. Sloan and James R. Dye (pictured)
have joined the firm as associates. David received his J.D. from Thomas
Jefferson School of Law in 2004 and focuses his practice on construction
defect and real estate litigation. James received his J.D. the University of
Pittsburgh School of Law in 2005 and focuses his practice on construction defect and civil litigation.”
Grace Hollis Lowe Hanson & Schaeffer, LLP has named a new partner:
Rebecca “Becky” Cady. Becky began at GraceHollis as a law clerk and
joined the firm as an associate attorney in 1995. She received her J.D.
from the University of San Diego School of Law and focuses in medical
professional liability and health care law. Becky is also a licensed nurse in
California, Florida, Maryland, and Texas with over seven years of experience in both
hospital and ambulatory settings. Becky is the author of two books: Liability Issues in
Perinatal Nursing and The Advanced Practice Nurse’s Legal Handbook published by
Lippincott Williams & Wilkins in 1999 and 2003, respectively.
A founding member of the editorial board of the Journal of Nursing Administration’s
Health Law, Ethics, and Regulations, Becky became editor of the publication in 2003. She
has also served as the publication’s legal columnist, as well as the legal columnist for the
Journal of Maternal Child Nursing. Becky has published and lectured extensively on
legal issues related to perinatal care and nursing.
Ault Davis & Schonfeld, LLP is now Ault Schonfeld Jordan & Munro, LLP. The firm’s
address, phone and fax numbers remain the same, however the email extension has been
changed to @asjmlaw.com and the website is www.asjmlaw.com.
The Law Offices of Elizabeth Skane have merged with the LA based
firm of Jampol, Zimet & Wilcox. The newly merged firm name is now
Jampol, Zimet, Skane & Wilcox. The firm has offices in San Diego, Los
Angeles, and San Francisco. Liz recently added associates Matt Stohl
and Rita Kanno. Matt received his J.D. from the University of San Diego
in 2001. Matt focuses his attention on mechanics’ lien claims, construction defect and products and premises liability. Outside of practicing law,
Matt is a champion marathon runner. He has received the 2004 and 2005
Mayor’s Award as top local finisher and 2nd American at the Rock N’ Roll
Marathon. Rita received her J.D. from Santa Clara University in 2002.
She was Business Editor of the Santa Clara High Technology Law Journal and author of
“controlling Patent Rights in the Industry Standard Context: Micron Technology, Inc. v.
Rambus Inc.” of the Santa Clara High Technology Law Journal. Rita focuses her
attention on construction defect and products and premises liability litigation.
Grace Hollis Lowe Hanson & Schaeffer LLP has announced a series of free legal
seminars which will be held throughout 2006. Following is the schedule: Protect Your
Business, Maximize Your Wealth, Tax Planning for 2006, Estate Planning for Everyone,
Learn the Fine Points of Fine Print, Attention Property Owners, Domestic Partnership
Rights: AB 205 in 2006. Those interested can register for the seminars by calling (619)
692-0800 or by sending an e-mail to info@gracehollis.com. All seminars begin at 6 p.m.
and are held at GraceHollis offices at the Design Center in Hillcrest, 3611 Fifth Avenue.
Refreshments will be served.

SDDL Officers
President: Martha J. Dorsey
Koeller, Nebeker, Carlson & Haluck
Vice- President: Jay Bulger
Koeller, Nebeker, Carlson & Haluck
Secretary: Alan E. Greenberg
Wilson, Elser, Moskowitz, Edelman
& Dicker
Treasurer: Anthony T. Case
Farmer Case & Fedor
Directors:
Darin J. Boles
Aiken & Boles
Kelly T. Boruszewski
Lorber Greenfield & Polito
Clark R. Hudson
Neil, Dymott, Frank, Harrison
& McFall
Kenneth N. Greenfield
Law Office of Kenneth N. Greenfield
Coleen H. Lowe
Grace Hollis Lowe Hanson & Schaeffer
Jack M. Sleeth
Stutz Artiano Shinoff & Holtz
Shari I. Weintraub
Fredrickson Mazeika & Grant

Membership Information:
Membership is open to any attorney who
is primarily engaged in the defense of
civil litigants. Dues are $90/yr for
attorneys in practice less than one year
and $120/yr for attorneys in practice
more than one year. The dues year runs
from January through December.
Applications can be downloaded at:
www.sddl.org
THE UPDATE is published for the mutual
benefit of the SDDL membership, a nonprofit association composed of defense
attorneys.
All views, opinions, statements and
conclusions expressed in this magazine
are those of the authors and do not
necessarily reflect the opinion and/or
policy of San Diego Defense Lawyers and
its leadership.
We welcome the submission of articles by
our members on topics of general interest
to our membership. Please submit
material to:
Kelly T. Boruszewski, Editor
Lorber Greenfield & Polito, LLP
13985 Stowe Drive
Poway, CA 92064
858-513-1020
kboruszewski@cox.net

Legal Repro’s
Legal Reprographics Inc. has gotten even better
by expanding our capabilities in . . .

Data Conversion

We’ve committed ourselves to remain
the leading Copying, Imaging, Data and Graphics
service bureau for the legal industry in San Diego since 1991.
Believe It . . .
Even though we are the leader in our market, we constantly find ways to
make our business even better by staying in tune with all of our client’s needs.

We still set the standard in;
- premier quality products and service
- dedicated, dependable and thoroughly trained personnel
- full service Copying, Imaging, Data and Graphics departments &
- state of the art equipment and programs
and NOW we’ve expanded our Data Department to better service you!
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