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The Bottom Line

Case title: Fidencio C. Corona, deceased, by and
through his personal representative, Victoria E.M.
Corona; Norma Hernandez, an individual and
Victoria M. Corona, an individual v. Caresouth HHA
Holdings Of San Diego, LLC, a Georgia Limited
Liability Company; Caresouth Home Health Of San
Diego, a business entity form unknown; Fernando
Pimentel, an individual

Case Number: 37-2008-00063049-CU-PO-CTL
Judge: The Honorable Richard E.L. Strauss

Plaintiff’s counsel:
Joel Bryant and Ahmed Diab

Defendant’s counsel:
Robert W. Harrison (Fernando Pimentel) and
Nancy Vaughan (CareSouth)

Type of action: Elder Abuse. Plaintiffs’ alleged
that Fernando Pimentel, a home healthcare nurse
(Mr. Harrison’s client) performed a sharp debride-

ment of both necrotic and viable tissue on a decubi-

tus ulcer of a 77 year old bed-ridden stroke victim.
Further, plaintiffs alleged this was out of the scope
of Mr. Pimentel’s license and caused excruciating
pain that was witnessed by Mr. Corona’s family.

Trial type: Jury

Trial length: 6 days

Verdict: Defense (in less than 1.5 hours)
The Bottom Line

Case Title: Nicholas Barone vs. Munish K. Batra,
M.D., individually; Abhay Gupta, M.D., individually

Case Number: 37-2008-00093269-CU-MM-CTL
Judge: The Honorable Ronald L. Styn

Plaintiff’s Counsel:
Michael E. Moore and Jason Rodenbo

Defendant’s Counsel:
Michael I. Neil and Andrew Chivinski

Type of Action: Medical Malpractice

Trial Type: Jury

Trial Length: 6 days

Verdict: Defense

The Bottom Line

Case Title: Mark Edwins v. Kenneth Minegar
Case Number: 37-2009-00092492-CL-PA-CTL
Judge: The Honorable Richard E.L. Strauss
Plaintiff’s Counsel: Madeline Klogston
Defendant’s Counsel: Mark E. Stenson

Type of Incident/Causes of Action: Negligence
Settlement Demand: $12,000

Settlement Offer: $5,920

Trial Type: Jury

Trial Length: 3 days

Verdict: $4,200

PRESIDENT’S MESSAGE

Hey! We've got a lot to talk about!! First, let me extend a hearty thanks to
Jim Wallace, our Golf Tournament Chair. | think you'll agree that Jim orga-
nized and put on one of our best fournaments. The locale was great. The
auction ifems were worth a bid and in the end, the “usual suspects” won the
tournament and, we were able to donate $10,000 to Juvenile Diabetes — a
substantial increase over last year's donation. We could not have had such
a large increase without the hard work of Jim and his team, the participation
of our members in the tournament and auction and, of course, our wonderful
sponsors. Thank you all. Look for golf photos in this issue. By the way, who
"won” the “pin the mustache on the El Presidente” contest2

We are also pleased to honor those SDDL members who have recently
been recognized as “Super Lawyers”. In this issue, you'll find our article on them and @ “mug shot”
of each one of them.

Speaking of “super” things, if you haven't been to our monthly Brown Bag lunches this year, you
are really missing out on some great topics and great speakers. Historically our attendance number
for Brown Bags is around 40 people. This year we've had turnouts of 50, 52, 62 and 70!! You
can read some of those Brown Bags in this issue and issues to follow. But it's more fun to be there
to hobnob with the speaker and your fellow members. And, speaking of “hobnobbing” with your
fellow SDDL members, hopefully you made it to The Tipsy Crow on September 23 for our Third
Quarter SDDL Happy and Social Hour. It's a new activity the Board insfituted this year in response fo
our member's demand for more opportunities to meet and socialize with other SDDL members. The
first two events were well attended and remember, they are freel!

Mark you calendars now for the Installation Dinner which is set for January 29, 2011 at the
Manchester Grand Hyatt. We had such a good time there last year that we are making it a refurn
engagement. This year, we are not only going fo have great appetizers and a delicious dinner, but
we are also going to have a Casino Night after the dinner. Plan on staying late!!

Finally, we are gearing up for the SDDL Mock Trial Competition. This year, the competition is on
Thursday, Friday, and Saturday October 14-16, 2010. We have increased the number of teams
from 16 to 20. With that increase, we will need to increase the amount of judges that we need on
Thursday and Friday evening. Read Scott Schabacker's article in this issue on the Mock Trial and
then call him to volunteer as a judge (before we call youll). | can tell you from personal experience
that it is a very rewarding experience to witness the trial skills of the participating law students. We
think we've picked a good fact pattern. Hope fo see you there!

Happy Hour
SDDL's Summer Happy Hour
at the Proper Pub

SDDL members gathered for the SDDL Summer happy hour
at the Proper Pub’s patio, overlooking Petco Park’s Park on the
Park on June 3, 2010. After the membership expressed interest in
gathering socially at an event other than the annual Installation

Dinner, the quarterly happy hour was born. The Spring event

From left to right: Sezen Oygar,
David Burke, and Kaitlyn from
Peterson Reporting’s

occurred at the Houes of Blues, and the Fall event was held at
the Gaslamp’s “Tipsy Crow” (the old “Bitter End”) on Thursday,
September 23, 2010. Hope you had fun! The Winter happy hour is

just around the corner,

Pat Mendes (left) mingles with other SDDL

SDDL members enjoy the Summer Happy Hour members at the Summer Happy Hour



Summer 2010 3

By Robert F. Tyson, Jr.
Tyson & Mendes

“Worry about yourself!” some-
thing mothers have been saying to their children
for many years is something plaintiffs and their
attorneys in personal injury lawsuits are finally
going to have to acknowledge before the Califor-
nia Supreme Court. The collateral source rule
has historically focused on the injured plaintitt
and the medical insurance payments made on his
or her behalf. In recent months, the Collateral
Source Rule has been stretched, strained, manipu-
lated, and mangled in appellate court decisions to
provide injured plaintiffs with a “Super Windfall.”
The appellate courts in Yanezv. SOMA Environmental
Engineering Inc. 2010 DJDAR 9720 (June 24) and
Howellv. Hamilton Meats, Inc. 227 P.3d 342;106 Cal.
Rptr.3d 770 held for the first time that plaintiffs
may recover not only the medical expenses that
were paid by their health insurers (i.e. a windfall),
but also the much higher amounts that were billed
by the healthcare providers, but never paid or
owed (i.e. a super windfall).

Let there be no mistake about who the losers
are in these appellate decisions: this is a tremen-
dous loss for the California consumer. The finan-
cial impact of allowing plaintiffs to recover what
healthcare providers bill patients, as opposed to
what providers actually accept as payment, will
be in the magnitude of billions of dollars. As

CONSUMERS HURT BY
CONSUMER ATTORNEYS

plaintiffs’ attorneys throughout the state prepare
to line their pockets with this enormous windfall,
under the guise of victims’ rights, there is only
going to be one person who ultimately pays for
itall: the California consumer. If corporate
defendants and insurance companies are now
forced to pay the full medical bills, which are
often more than two or three times higher than
anyone else pays, rest assured this new litigation
cost will be passed onto consumers in the form of
more expensive goods and services and insurance
premiums. It is shameful that the cost of doing
business in California will dramatically increase
over something that is not even a cost! They are
just medical bills that no one has paid and no one
will ever pay, because the healthcare provider
almost never seeks payment of the entire medical

bills.

To reach these uncharted waters, the appellate
courts have touched on everything but what the
Collateral Source Rule was intended to do for
injured plaintiffs: Worry about yourselfl Under
the collateral source rule, “if an injured party re-
ceives some compensation for his injuries from a
source wholly independent of the tortfeasor, such
payment should not be deducted from the damages
which plaintiff would otherwise collect from the
tortfeasor.” Helfend v. Southern Cal. Rapid Transit Dist.
(1970) 2 Cal. 3d 1, 6. The focus of the collateral
source rule is on the plaintiff and what the plain-
tiff receives from independent sources, such as
health insurers. It is clear the collateral source

rule in California originates from the principle

that amounts paid to a plaintiff from their own

insurer, or some other source independent of

the defendant, shall not be deducted from a
plaintiff’s recovery.

As when you were growing up,
worried about all the other kids
staying out later or getting that
cone you wanted from the ice cream
truck, plaintiffs and their attorneys
are worried about everyone else but
themselves. The negotiations and
benefits between the medical provider
and the healthcare insurance carrier
have nothing to do with the plaintiff or the
collateral source rule. Whether a healthcare
provider gets more patients because they ac-
cept a lesser rate from a health insurer or one
health insurer pays a provider less because
of a better contract, does not make the dif-
ference between what was billed and what
was paid a collateral source.

The difference between the gross medical
bills and the amount voluntarily accepted by the
medical provider as full payment from plaintiff's
healthcare insurer - dubbed the “negotiated rate
differential” in the Howell decision - is not a col-
lateral source under the collateral source rule. This
difference is a fiction. It is not a detriment to an
injured party and is not recoverable. It is more
accurately called a “nondetrimental variant.” They
are phantom damages that exist only in the fertile
minds of those who stand to unjustly benefit most
from asserting them, plaintiffs’ lawyers.

It is also important to note, even without the
existence of the collateral source rule, the differ-
ence between what is paid and what is billed is
not damages in California. California Civil Code
§3333 provides the measure of damages in tort
cases is “the amount which will compensate for
all the detriment proximately caused thereby....”
“Detriment” is defined in Civil Code §3282 as “a
loss or harm suffered in person or property.” Civil
Code §3281 clarifies one must actually “suffer
detriment” before recovery can be obtained in the
form of “money, which is called damages.” Finally,
Civil Code $1431.2(b)(1), which addresses several
liability of tort defendants, defines “economic
damages” as “objectively verifiable monetary losses
including medical expenses,” among other verifi-
able losses to the tort claimant.

The “nondetrimental variant” portion of medi-
cal bills plaintiffs seek to recover are simply not
damages. Just because a hospital may bill $100
for a single Tylenol tablet, does not mean it is
recoverable damages. Just because something
was “billed” does not mean plaintiff suffered a
detriment in that exorbitant and unreasonable
amount. There must have been some loss or
harm to the plaintiff. A plaintiff with healthcare
insurance has no loss or harm for medical bills,
ever. This is because the voluntary agreements
between medical providers and health insurers
mandate the providers must accept certain sums
in full satisfaction of whatever dollar figures the
providers place on their bills. The amount of
medical bills do not matter to the plaintiff (she
has insurance), to the medical provider (agreed
to a sum certain in advance with the insurance
carrier) or to the health insurance carrier (had a
contract for set amounts to be paid regardless of
bills). The only person who cares about bills are
the ones who stand to capitalize most on them:
plaintiffs’ lawyers.

Continued on page 4
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The Bottom Line

Case Title: Harry Raitano and Vania Raitano
v. Kaiser Foundation Health Plan, Inc., Kaiser
Foundation Hospitals and Southern California
Permanente Medical Group

Case Number: ADR Case No. 07-0611-WLP
Judge: The Honorable Wayne L. Peterson (Ret.)
Plaintiff’s Counsel: Scott S. Harris
Defendant’s Counsel: Daniel S. Belsky

Type of Incident/Causes of Action: Negligently
performed surgery

Settlement Demand: $1.6 million

Settlement Offer: $0.00

Trial Type: Binding Arbitration

Trial Length: 10 days

Verdict: Defense

The Bottom Line

Case Title: William B. Twohy vs. San Diego Ortho-
paedic Associates Medical Group, Inc., a California
corporation, William L. Tontz, Jr., M.D., Spinal
Elements, Inc., a Delaware corporation

Case No.: 37-2009-00084846-CU-PN-CTL
Judge: The Honorable Joan M. Lewis
Plaintiff’s Counsel: James C. Mitchell
Defendant’s Counsel: Andrew R. Chivinski

Type of Incident/Causes of Action: Medical
Malpractice. Complication following anterior cervi-
cal diskectomy.

Settlement Demand: $99,000.00

Settlement Offer: Waiver of costs in exchange for
a dismissal

Trial Type: Jury
Trial Length: 3 days

Verdict: Defense. Motion for Nonsuit granted on
the third day of trial.

Consumers Hurt by Consumer Attorneys
Continued from page 3

The excitement in the plaintiffs’ bar at a pos-
sible unprecedented annihilation of the collateral
source rule does not end with medical bills. It is
their hope to ride this slippery slope to all facets
of economic damages, increasing the cost of goods
for all Californians. Plaintiffs will now seek the
“rack rate” when recovering for hotel stays, be-
cause what is paid would no longer be a measure
of damages. When plaintiffs seek recovery for a
lost vehicle, the amount sought would again be
the MSRP, not what was paid. Plaintiffs seeking
to recover attorneys’ fees would be able to recover
their attorney’s highest charged hourly rates, not

SAVE THE DATE

20TH ANNUAL SDDL MOCK TRIAL -
OCTOBER 14-16, 2010

The 20th Annual SDDL Mock Trial will be
held on October 14-16, 2010 at the downtown
Superior Court and the University of San
Diego. Please mark your calendar and plan to
participate as a judge.

Twenty teams from law schools around
the country will be participating. Over sixty
volunteer judges and lawyers will be acting
as presiding judges and scoring judges. The
competing teams will be from New York,
Pennsylvania, Washington, D.C., Texas and,
of course, California. This year, the teams will
be trying Scruggs v. Snyder, a personal injury
case involving a “dart-out” by a young child
at a state park during the summer. The teams
will present competing arguments as to re-
sponsibility for the accident. Were the child’s
parents negligent? Why did they leave him in
the care of an easily distracted teenage sister?
Was the driver drinking before the accident?
Did he/she lie to the police officer about
cellphone use? What do the experts have to
say about visibility and attentiveness by both
parties? The trial will be conducted pursuant
to the federal rules of evidence and procedure,
so that all teams will be on an equal footing.
The students will be spending innumerable
hours studying and preparing for the trial.

SDDL members, other local litigators and
various judges and mediators will be lend-
ing a hand by judging each evening. We will

provide dinners for the volunteer judges at the
courthouse prior to the preliminary trials on
October 14-15. Many of the volunteer judges
who participated last year have already vol-
unteered to do so again this year. Last year,
we had a very high level of competition. All of
the teams were well-prepared and exhibited
a level of skill well beyond their years. The
student-lawyers and witnesses knew the case
file inside and out and were well-versed in the
evidence and applicable law.

All of the preliminary trials will be held
at the Courthouse. The top four teams will
move on to the semi-final matches on the
morning of October 16th at USD. The semi-
finalists will be announced at a reception for
all judges and contestants at the U.S. Grant
on the evening of October 15th. The Honor-
able Vincent DiFiglia (Retired) will preside
at the final trial at USD on the afternoon of
the 16th.

The competition will be an opportunity
for personal and professional learning and
growth for all of us, as well. We look forward
to seeing you at the 20th Annual Mock Trial.

what was actually paid to the attorney. The list
of phantom damages is endless. Once a step is
taken down the imaginary path of make believe
damages, there is no end to plaintiffs’ magical
journey.

In Yanez and Howell the collateral source rule
was applied by the trial courts and applied
correctly. Post-trial hearings were held (Hanif
hearings) to determine what was actually paid
versus what was billed by medical providers.
The injured plaintiffs were allowed to recover
a windfall, as they put in their pockets the full
amount of money that was paid on their behalf
to the medical providers. Plaintiffs’ attorneys
now argue this windfall is not enough, they need

a super windfall comprised of billions of dollars
of phantom damages that will only come from
one source: the California consumer. In the
coming months, this issue will be decided by the
California Supreme Court in the Howell and Yanez
cases. The Supreme Court will weigh the law
with reality as it addresses these fictional claims
of damages and hopefully tell plaintiffs’ attorneys
what the collateral source rule and mothers have
been saying for years, “Worry about yourself”

Reprinted and/or posted with the permission of Daily
Journal Corp. (2010).
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What Electronic Discovery
Means to Me

By: Samir R. Patel
Lorber Greenfield ¢ Polito

On February 23, 2010, San
Diego Defense Lawyers held
its second Brown Bag lunch
of 2010. The topic was “What
Electronic Discovery Means
to Me.” The speaker was J.D.
Turner, a Partner at Lorber
Greenfield & Polito. She
practices in the area of civil
litigation with an emphasis on

j.D. Turner

construction litigation. Ms. Turner has success-
fully resolved numerous cases on behalf of develop-
ers and general contractors. She is admitted to
practice in: California, Arizona, and Nevada. Ms.
Turner is currently on SDDL’s Board of Directors.

Ms. Turner’s presentation attracted a full house.
In this 21st century era of litigation, the topic of
E-discovery is definitely considered a “hot” topic
evident through the high turnout. The presen-
tation started with an overview of E-discovery
issues that arise during pre-litigation. Ms. Turner
stressed that counsel should know and understand
the idiosyncrasies of their client’s business and
the extent they produce and use electronic data.
Moreover, she stressed the importance of discuss-
ing the handling of electronic data with your client
before it becomes an issue during litigation. Ms.
Turner discussed E-discovery issues during pre-
litigation and then during litigation. Ms. Turner
also talked about the concept of meta data. Over-
all, the presentation sought to increase awareness
of electronic discovery issues, the law governing
the same, and to present techniques for dealing
with electronic data pre-litigation and during the
litigation process through trial.

Ms. Turner outlined the importance of estab-
lishing a document retention policy to ensure a
“bottom-to-top” consistency within your client’s
organization. The most successful document
retention policies allow for a systematic and
organized method of storing electronic data with
implementation of tools such as backup tapes and
systematic destruction. The presentation then
changed course and dealt with the concept of
spoliation as related to E-discovery.

Ms. Turner briefly discussed two relevant cases
related to spoliation. The first case was Capellupo
v. EMC Corp., 126 E.R.D. 545 (D.Minn. 1989). The
Court in Capellupo established a duty to preserve
documents relevant to pending or potential litiga-
tion. “Sanctions are appropriately levied against
a party responsible for causing prejudice when
the party knew or should have known that the
destroyed documents were relevant to pending
or potential litigation. This tenet is particularly ap-
plicable when a party is on notice that documents
in its possession are relevant to existing or future
litigation, but still abrogates its duty of preserva-

tion.” (Id. at 551.) Ms.
Turner then discussed
Levy v. Remington, 836
F.2d 104 (8th Cir. 1987).
The Court in Levy established factors to use when
determining if a document retention policy is
reasonable. Reasonableness is determined by the
following factors: the facts and circumstances sur-
rounding the documents, whether a complaint or
related complaints have been filed, the frequency
of such complaints, the magnitude of the com-
plaints, and whether the policy is in bad faith.

Ms. Turner also discussed E-discovery during
litigation, explaining that as soon as litigation
commences, counsel should meet with the cli-
ent regarding a demand to the opposing parties
relating to electronic data production. Moreover,
counsel should review the retention policy in order
to prevent relevant documents from being de-
stroyed. Lastly, counsel should consider advising
the client of hiring a computer expert to manage
the E-discovery process.

The duty to investigate and disclose electronic
data upon receipt of a discovery request was
also addressed. The duty extends to hard drives,
network systems, laptops, home computers, and
backup tapes. The scope of such discovery was
defined by the opinion in Wright v. AmSouth Bancor-
poration, 320 F.3d 1198 (11th Cir. 2003). The Court
in Wright stated that electronic discovery requests
that are not sufficiently tailored (including search
terms, names, and dates) to identify potentially
relevant information will be denied. Ms. Turner
then discussed the idea of cost shifting within
E-discovery as related to an undue burden caused
by a request for data not readily retrievable. Ms.
Turner discussed Zubulake v. UBS Warburg LLC,
217 F.R.D. 309 (S.D.N.Y. 2003), which provided
7 factors to use when determining cost shifting,
The factors are: the extent to which the request is
tailored, the availability of data from other sources,
the total cost compared to amount at issue, the
total cost compared to resources available, the
ability of parties to control costs, the importance
of the issue at hand, and the benefit to come from
obtaining the data.

As Ms. Turner explained, meta Data is defined
as information describing the history, tracking,
or management of an electronic document. In
lay terms, Meta Data is simply “data about data.”
There are generally two types of Meta Data. The
first type is file system data and the second type
is embedded data. File system data includes data
such as: the name, creation date, last modified
date, size, author, and location of a file. Embed-
ded data relates to revisions of a document. The
idea of embedded data definitely stole the show.
The room was shocked to hear about the types of
information that can be discovered by an adverse
party after electronic data is produced. One ex-
ample is a settlement agreement that is emailed to
opposing counsel. Ms. Turner explained that with
a few tricks, opposing counsel may be able to see
the edits of the agreement, including previously
considered settlement amounts.

Embedded data may also reveal a partner’s edits

of an associate’s work. Ms. Turner explained
that almost 9 out of 10 documents in circulation
began as something else and that a recipient may
manipulate files to reveal layers of information.
Ms. Turner explained that there are generally two
levels of document manipulation that may occur.
First, a party can simply use the features within
Microsoft Word or Word Perfect, or relevant
software, to reveal past edits. Secondly, a party
may utilize special Meta Data software that may
reveal other deeper data as well. This type of
software downloads the changes to a document
into a spreadsheet format which may be analyzed
to reveal the opposition’s work product.

Ms. Turner then introduced the attendees to the
idea of “scrubbing.” Scrubbing is a method that
a user can use to delete all previous edits made
to a file. Although Microsoft Word and Word
Perfect can be used to scrub, Ms. Turner recom-
mended considering “scrubbing” software that can
completely delete all potential Meta Data from a
document. By utilizing this “scrubbing” software,
counsel can mitigate the risks to their client of
communicating confidential information. This
portion of the seminar took the most amount of
time because the attendees were alarmed by the
amount of risk their clients are at when it comes to
Meta Data. The attendees asked numerous ques-
tions about this topic.

The presentation ended with a discussion of the
ethical obligations surrounding Meta Data. There
are two prevailing views on the issue. The first
view is an “anti-mining” position which treats con-
fidential information in Meta Data like inadver-
tently disclosed information, making it unethical
to examine it without consent of the producing
party. The second view is that mining is not un-
ethical and that Meta Data may be viewed, leaving
the producing party responsible for scrubbing.
Currently, the second view is the more predomi-
nant view. Hence, counsel should be on alert as to
issues relating to Meta Data and document sharing
with opposing counsel. Overall, the presentation
was very informative and the level of interaction
showed what a great topic it is. Ms. Turner’s tips
helped those in attendance protect and better
serve their clients within today’s technological
world.

Peterson Reporting

530 "B" Street, Suite 350, San Diego, CA 92101
From Noon till 1 p.m. (lunch included)

10/12/2010 Successful Settlement Strategies
in Complex Multi-party Cases

11/9/2010 Dealing with ‘The Jerk’ in
Deposition

12/14/2010 Writing the Effective Brief
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The Bottom Line
Case Title: Maria Chavez v. Santos Topete

Case Number: 37-2009-00075314-CU-
PA-SC

Judge: Hon. Ronald L. Styn
Plaintiffs’ Counsel: Andy Van Le

Defendant’s Counsel: Timothy M. White
and Norman A. Ryan

Type of Incident/Causes of Action:
Negligence action arising from a T-bone
motor-vehicle accident at intersection of
Plaza Blvd. and B Ave. in National City.
Defendant contended that Plaintiff violated
Vehicle Code section 21802, by failing to
yield the right-of-way to Defendant when
Plaintiff left a stop sign and drove into the
path of Defendant, who did not have a stop
sign or traffic light.

Settlement Demand: $1.5 million, reduced
to a $99,999 C.C.P. section 998 Offer
shortly before trial. (Plaintiff’s counsel
sought over $580,000 in his Opening
Statement.)

Settlement Offer: $7,500 C.C.P. section

998 Offer several months before trial. (A

non-statutory, $25,000 “take it or leave it’
offer was made shortly before trial.)

Trial Type: Jury
Trial Length: 4 days
Verdict: Defense

Misc: The case was mediated twice before
Maureen Summers. Following the second
mediation, and shortly before trial, Plaintiff
switched counsel to Mr. Van Le and Ms.
Ruiz. The jury deliberations were less than
% day. Defense counsel would like to thank
their paralegal, Tina Abernethy, whose tire-
less efforts on the case were integral to the
success at trial.

Congratulations to the following SDDL
members recognized by Super Lawyers 2010:

Steven Amundson, White & Oliver
A. Daniel Bacalski, Jr., Bacalski Ottoson & Dube
Thomas Balestreri, Jr., Balestreri, Pendleton & Potocki

Harvey C. Berger, Pope, Berger & Williams

Douglas M. Butz, Butz Dunn & DeSantis

Elizabeth Smith-Chavez, Seltzer Caplan McMahon Vitek
]Ohn R. Clifford, Wilson Elser Moskowitz Edelman & Dicker LLP

Thomas M. Correll, Higgs Fletcher & Mack

Peter S. Doody, Higgs Fletcher & Mack

Robert W. Frank, Neil, Dymott, Frank, McFall & Trexler
Charles R. Grebing*, Wingert, Grebing, Brubaker & Goodwin

Robert W. Harrison, Wilson Elser Moskowitz Edelman & Dicker LLP
Barton H. Hegeler, Barton H. Hegeler, PC
Karen A. Holmes, Balestreri, Pendleton & Potocki
Clark R. Hudson, Neil, Dymott, Frank, McFall & Trexler
Douglas W. Lewis, Lewis Brisbois Bisgaard & Smith
Bruce W. Lorber, Lorber, Greenfield & Polito
Thomas E. Lotz, Lotz, Doggett & Rawers (not photographed)
Hugh A. McCabe, Neil, Dymott, Frank, McFall & Trexler
James A. McFall, Neil, Dymott, Frank, McFall & Trexler
Marﬂyn Moriarty**, Lewis Brisbois Bisgaard & Smith
Michael I. Neil, Neil, Dymott, Frank, McFall & Trexler
Timothy S. Noon, Noon & Associates
Mary B. Pendleton, Balestreri, Pendleton & Potocki
Brian A. Rawers, Lewis Brisbois Bisgaard & Smith
Heather L. Rosing*/**, Klinedinst, PC
Dick A. Semerdjian, Schwartz Semerdjian, Haile, Ballard & Cauley
Sheila Trexler**, Neil, Dymott, Frank, McFall & Trexler
Daniel M. White, White Oliver & Amundson
Randall L. Winet, Winet Patrick & Weaver
James J. Wallace, LaFollette Johnson DeHaas Fessler & Ames

*2010 San Diego Super Lawyers Top 50
**2010 San Diego Super Lawyers Top 25 Women

Photographs follow on page 7
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Photos listed in alphabetical order from left to right starting with Steve Amundson’s photo.
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Recreation Vehicle Lemon Law:
No Squeeze on Successor Liability

By Brandon T. Kerr
Wood, Smith, Henning ¢ Berman LLP
onfronted with recent dark economic clouds, many consumers hit the brakes on the purchase of certain
discretionary luxury items such as motor homes and other recreation vehicles (RV) including pop-up camp-
ers, travel trailers, and fifth wheels. According to the Recreation Vehicle Industry Association (RVIA), RV
shipments in 2009 totaled 165,700, down 30 percent from 2008. In addition, RV shipments in 2008 were down almost 33
percent from 2007 shipments. Many RV manufacturers lost traction in this stormy economic climate and veered off the

path of business viability or were forced to take a detour down the road of bankruptcy protection.

For example, two large Southern California based RV manufacturers, Weekend Warrior Trailers Inc. and National
RV Inc., both ceased doing business in 2008 and 2007, respectively. Additionally, RV manufacturing giants Monaco
Coach Corp., based in Oregon, and Fleetwood Enterprises Inc., headquartered in Riverside, both declared bankruptcy in 2009.

It has been a bumpy ride for RV makers. However, the RV industry is showing signs of improvement and RV shipments are projected
to total 215,900 in 2010, a gain of 30 percent from 2009 shipments, according to Dr. Richard Curtin, an RV industry analyst and director of

consumer surveys at the University of Michigan.

Motor-homing across the country or camping lakeside can supply families and friends with enjoyable experiences and many memories.
However, a consumer's RV experience can sour quickly if transmissions stick, brakes fail, slide-outs leak, or components rattle. If a manu-
facturer refuses or is unable to repair the RV's nonconformities, a consumer may seek relief for their 'lemon" under consumer warranty
protection statutes. The federal 'lemon law" is outlined in the Magnuson-Moss Warranty Act and each state has its own lemon law as

well.

California's lemon law is found in the Song-Beverly Warranty Consumer Act and provides that if a manufacturer cannot repair consum-
er goods after a reasonable number of attempts, it must either replace the defective product or refund the consumer's money. This is the

basic remedy most lemon laws offer and the choice of a replacement or refund is up to the consumer.

But what if a consumer has a defective RV and the manufacturer is out of business or in bankruptcy - to whom does the consumer turn
to for relief? In the bankruptcy scenario, some consumers are seeking legal recourse

against the defunct manufacturer's successor company, a company wholly

uninvolved in the manufacturing of the defective RV or any of the

unsuccessful warranty repair attempts.

A number of RV manufacturers who filed for
bankruptcy relief have been purchased by
other companies or investment groups
pursuant to a Section 363 bank-
ruptcy sale under Title 11 of the
United States Code. For instance,
in the summer of 2009, Navistar
International Corp. purchased
certain assets of Monaco Coach
Corp.'s RV manufacturing
business for approximately
$47 million and created a
new company named
Monaco RV LLC. In

addition, a private equity
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firm acquired Fleetwood Enterprises, Inc.'s motor home business
in mid 2009 under a Section 363 bankruptcy sale and formed a new

company called Fleetwood RV Inc.

Generally speaking, although the new companies will honor
existing warranties and provide customer service for products
manufactured by their predecessors, the successor companies will
not assume any successor liability for pending litigation or warranty

claims.

Under a Section 363 bankruptcy sale, the trustee may sell assets of
the bankruptcy estate 'free and clear of any interest in such prop-
erty." In other words, successor companies under a Section 363 sale
do not purchase the bankrupt entity's assets subject to any plaintiff's
interest in the bankruptcy estate. Understandably, without the
protection afforded under Section 363, the risk of successor liabil-
ity claims would discourage and deter prospective purchasers and,
consequently, impair the trustee's efforts to generate liquid assets for

distribution to creditors.

In addition to the protection offered by a Section 363 bankruptcy
sale, asset purchase agreements between the manufacturer and pur-
chaser commonly contain provisions that specifically exclude liabil-
ity for warranty repairs performed by the manufacturer (that failed
to repair the RV's problems) prior to the bankruptcy sale. Despite
the uphill climb faced by plaintiffs when a Section 363 bankruptcy
sale has been approved by the court, some insistent plaintiffs still
attempt to prosecute breach of warranty claims against the succes-
sor companies relying on any ambiguities they can find in the asset

purchase agreement or equity arguments they can invoke.

Nevertheless, asset purchase agreement warranty liability exclu-
sions and the court's approval of a Section 363 bankruptcy sale serve
as significant roadblocks to recovery and provide courts with ample
grounds to dismiss breach of warranty actions (for unsuccessful
repairs performed prior to the bankruptcy sale) asserted against suc-
cessor companies. In addition, as a general rule, "California does not
impose liability on a successor corporation that purchases the assets
of a predecessor in an arm's length transaction.” Klinev. Johns-Manville
(9th Cir. 1984) 745 F.2d 1217,1219. "The courts have reasoned that to
hold the successor liable..would be to impose liability upon the suc-
cessor for the totally independent acts of others." Thus, in general,

a purchaser does not assume the seller's liabilities unless there is an

express or implied agreement of assumption.

If the court dismisses the successor company, this may put a con-
sumer with a lemon in a sticky situation. With their cross hairs now
off the target defendants (the RV manufacturer/successor company),
plaintiffs may set their sights on other potential, viable defendants
with typically less liability. These players include RV dealers and
component manufacturers, parties with often more limited exposure
in RV breach of warranty lawsuits since they did not manufacturer
or warrant the RV. With no other option, the consumer/plaintiff
will lean on these peripheral defendants to repurchase or replace
their defective RV. However, to replace or repurchase is often no
small task. For example, Class A motor homes, the big boys in the
RV world, are typically 30 to 40 feet long and can cost $60,000 to
$600,000 or more since some luxury units include all kinds of bells
and whistles (leveling jacks; flat screen televisions; bigger motors;
washer and dryer; ceramic tiled kitchen, bath, and entry; stylish
cabinetry; etc.). Naturally, these peripheral defendants will resist
the notion they must repurchase or replace the entire unit, arguing
they merely sold the RV, only supplied a minor component, or were

never given a reasonable number of repair attempts.

In conclusion, consumers and peripheral RV defendants may stand
on tenuous ground in the foreseeable future as a result of recent RV
maker Section 363 bankruptcy sales. And it should continue to be an
uphill climb for consumers who seek to impose liability for breach
of warranty on successor companies when the court has approved
the asset purchase agreement (with warranty liability exclusions)
pursuant to a Section 363 bankruptcy sale (as the sale occurred free
and clear of all liens, claims and encumbrances). Since the overrid-
ing interest is to encourage, not deter, prospective purchasers of
bankruptcy estates so that liquid assets are created for distribution
to creditors, there should be no squeeze on successor liability. This

may leave some consumers with a sour taste in their mouth.

Reprinted and/or posted with the permission of Daily Journal Corp. (2010).
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FORE A CURE

By Rita R. Kanno, Esq.
Lewis Brisbois Bisgaard ¢ Smith, LLP

San Diego Defense Lawyers’ annual golf benefit raised over twice as much as last year in
donations to benefit the Juvenile Diabetes Research Foundation.

The June 18, 2010 tournament at the Crossings Golf Course in Carlsbad drew in over
100 golfers and raised the money through sponsorships, donations, and auctions.

It was a perfect day for dedicated supporters who came to play at one of Southern Cali-
fornia’s most scenic courses. The Crossings offered a challenging course for even some of
San Diego’s premier golfers. As always competition remained fierce, as teams made their
way past the many drinking holes before aiming for their hole in one. Thanks to our many
special sponsors (see the list on pg. 11) players enjoyed a variety of cold beverages and
snacks to keep up their play. As no surprise, Judge Herbert Hoffman’s team reigned su-
preme yet again. SDDL sends a special congratulations to Judge Hoffman, Kyle Wall, Link
Ladutko, and Vince Tully for their stellar performance. And while Judge Hoffman was
practicing his swing, Conor Holbert, Fernando Kish, Veronica Kaitz, and Erin Pedersen
were busy having too much fun to know where they stood in the competition.

At the conclusion of play, sponsors, players and guests enjoyed a wonderful dinner at the
Crossings Clubhouse. All had fun trying to obtain the auction prizes and holding their raffle
tickets high in the hopes of winning fantastic prizes. The prizes this year included Beach
cruisers, an iPad, a foursome for golfing at Rancho Santa Fe, Padres tickets and many others.

Thanks to the support of our members, sponsors, and friends, this year’s golf benefit
proved to be a true success towards ongoing efforts to find a cure for Juvenile diabetes.

g

3 : =
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Rita Kanno, Victoria Stairs and Nathalie Gachot
ready to participate in the festivities!
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OBJECTING TO THE EVIDENCE IN SUMMARY JUDGMENT MOTIONS

By Patrick |. Kearns
Wilson Elser Moskowitz Edelman ¢ Dicker

The noted 1920’s British mountain climber
George Mallory was once asked: “Why climb
mount Everest?” to which he famously replied:
“Because it’s there.” If you had asked George Mal-
lory “why object to the opposing side’s evidence in
a summary judgment motion?” what do you think
he would have said? Correct! He would have said
“because inevitably, in this day of increasingly
contentious litigation, it is likely if not probable,
that the opposing advocate may submit evidence
from potentially dubious sources which lacks
the requisite evidentiary foundation, technical
specificity....” Well, perhaps that is not the answer he would have given.
Although meritorious objections to evidence are often appropriate and can
be advantageous when made properly, many lawyers appear to share the
“because its there” or “because you can” sentiment and object largely be-
cause to do so is permissible. Recent authority from the California Supreme
Court has touched on this practice and although the decision resolved an
important issue, it may also have opened the door a little wider for abuse of
the objection process.

In Reid v. Google Inc., (2010) 50 Cal. 4% 512, the California Supreme Court
settled the question of whether one waives objections to opposing evidence
in a summary judgment motion if the trial court does not specifically rule
on them. Reid involved a suit brought by a (former) employee of Google who
was in his fifties when hired. He alleged he was mistreated by the younger
Google employees and ultimately discharged, also allegedly, due to his age.
Google filed a motion for summary judgment and timely filed 31 pages of
objections to the employee’s evidence submitted in opposition. !

The trial court granted Google’s motion, but did not expressly rule on
Google’s written objections. Instead, the trial court indicated it would
and did rely only upon “competent evidence.” The employee appealed and
the Court of Appeal found prima facie evidence of age discrimination? and
ultimately reversed the grant of summary judgment. The appellate court
nevertheless held that the trial court’s failure to rule on Google’s objections
did not constitute a waiver. Accordingly, the appellate court considered the
merits of those objections. The matter was then appealed to the California
Supreme Court.

The question raised at the Supreme Court level, among others, was the
meaning of the phrase “made at the hearing.” Rather than focus on what the
trial court did or did not do, the Reid Court positioned the issue as whether
a party who timely and properly filed written objections has sufficiently “raised”
them at the hearing and thus satisfied the statute; essentially asking: Isn’t
“filing” really the more important part? Shouldn’t filing an objection be
considered the same as “raising” one? Indeed. And that is precisely what
the Reid court held: A party does not waive their properly made, timely filed,
written objections to summary judgment evidence on appeal when the trial
court fails to rule on each objection.

1 In comparison, a memorandum in support of, or in opposition to, a
motion for summary judgment is limited to 20 pages in the absence of leave
of court to file a longer memorandum. (Cal. R. Court, 3.113(d)-(e).)

2 The court found there was evidence, for example, that Reid had
been called an “old fuddy-duddy”, by his younger co-workers. Seriously, you
can’t make this stuff up. Try using GOOGLE to search “fuddy-duddy” and
enjoy the irony.

The procedure for objecting to the other side’s evidence in a summary
judgment motion is governed by California Rule of Court 3.1354. The
generally-feared and often misunderstood “waiver” *rule—that objections
not raised at the hearing on a motion for summary judgment are waived on
appeal—is set forth in Code of Civil Procedure section 437¢(b)(5), which
states: “[e]videntiary objections not made at the hearing shall be deemed
waived.”

Note that the California Rules of Court pertaining to summary judgment
motions have changed slightly in recent years, so if it has been awhile since
your last summary judgment motion, the following four-step course of ac-
tion is recommended: First, (1) walk to your firm’s law library or equivalent;
(2) grab your old copy of the California Rules of Court; (3) dust it off #; and
then (4) hand it to a younger associate to have them go look up the newer
version of the Rules for you. You'll find that CRC 3.1354 is comparatively
user friendly. Not only does the Rule provide an exemplar of the exact for-
mat you must use, it even provides two options. Both accomplish the same
thing and the difference thus appears to be stylistic, rather than substantive.
You may choose either option, but I do not recommend being the one who
tries out a third. Given the specificity in the Rules, failing to use one of the
two identified format options not only provides clear evidence you either
did not consult or could not understand the Rules, but it also gives the court
a very easy basis upon which to deny your objections; something you never
want to do.

So now you have prepared your objections, timely filed them, and the
hearing comes and goes; in a post-Reid world, what happens if the trial court
did not rule on your objections, or perhaps sustained only a few without
even mentioning others? Are you supposed to, at a minimum, ask the court
during argument to provide a specific ruling on each? What if the ruling
is in your favor and you don’t want to “rock the boat?” The Reid Court ac-
knowledges the difficult position the waiver rule puts litigants in while also
acknowledging the onerous burden already on the trial courts by requiring
them to examine, as is often the case in modern practice, an unreasonable
amount of evidentiary objections. Thus, Reid effectively creates a presump-
tion a trial court has considered properly and timely filed objections. After
performing an exhaustive ° review of the relevant case law regarding the
waiver rule, as well as the legislative history of Section 437c and its various
amendments., the Court explains that when “the trial court fails to rule ex-
pressly on specific evidentiary objections, it is presumed that the objections
have been overruled, the trial court considered the evidence in ruling on the

3 Although the commonly used term “waiver” rule is referenced
here, the Reid court does specifically note the difference between waiver and
forfeiture: “[w]aiver is the intentional relinquishment or abandonment of a
known right, whereas forfeiture is the failure to make the timely assertion of
aright. (Reid, FN 3.)

4 For those of us newer attorneys, you may have been confused by
my “dust it off” comment in step (3) above. This is in reference to removing
the dust from a “book”, an ancient hard-bound, non-upgradable, non-
searchable, non-twitterable device in which hundreds of pieces of paper are
literally bound together and all of the rules are permanently printed in tiny
little letters on each page. Due to the need to physically store these devices
on shelves, they often collected dust, which would then need to be removed
prior to operation; hence the expression “dust it off”. (I am aware of the
irony here, given that Reid is an age-discrimination case.)

5 See, “slightly boring, but informative”
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merits of the summary judgment motion, and

the objections are preserved on appeal.”

So what is the lesson here? Although
both the bench and bar will certainly
welcome this bright-line rule on the
waiver issue (particularly when it
involves how not to waive something)
there seems to be potential danger for
abuse raised by Reid; or perhaps for in-

creased abuse. The holding itself appears to be

thoughtful, fair and correct; however, any concrete rule that allows not-
ruled-upon objections to remain valid on appeal may invite less exacting
counsel to submit endless streams of hardly applicable, shotgun objections
solely for the purpose of preservation. This already occurs to some extent
and the Reid decision may indirectly result in an increase of this practice,
inevitably resulting in trial courts understandably “throwing their hands
up” in the face of longer and longer lists of objections. This eventuality is
already apparent in modern discovery practice where it is unfortunately the
norm to bury any small morsel of actual information under piles of objec-
tions lest they be considered waived.

Indeed the Reid Court recognizes the potential consequences of its deci-
sion, noting for example that the burden evidentiary objections in summary
judgment motions put upon trial courts is already a reality, rather than an
eventuality, stating: “[w]e recognize that it has become common practice for
litigants to flood the trial courts with inconsequential written evidentiary
objections, without focusing on those that are critical. Trial courts are often
faced with innumerable objections commonly thrown up by parties as part
of the all-out artillery exchange that summary judgment has become.” (Reid
at 532

So what is the solution? How do we allow the “good” objections to sur-

vive but avoid hundreds of pages of “preserving” objections anytime an MS]
if filed?

The answer, in my opinion, is simple enough in theory: we must strive to
be the better lawyer. The Reid Court acknowledges the difficulty in creat-
ing a rule on the objections issue that sufficiently addresses its potential
pitfalls; nevertheless, the Court “encourage[s] parties to raise only merito-
rious objections to items of evidence that are legitimately in dispute and
pertinent to the disposition of the summary judgment motion.” Wishful
thinking? Perhaps, but it is good advice and frankly, easy to follow. Indeed,
the quote above may serve you well in a reply brief. 'While counsel should
take advantage of the ability to object if meritorious grounds exist, filing a
mountain of objections just “in case” evidences a lack of analysis, not legal
acumen. This concept may seem almost counter-intuitive to many newer
lawyers who, like me, have been heavily exposed to the “object first and
supplement later” school of thought. Irespectfully submit it is time for that
practice to end.

Instead, take the time to closely scrutinize the other side’s evidence
and prepare carefully crafted, thoughtful objections. Try asking yourself
whether you would grant your own objection, eg. “is the plaintiff's expert’s
statement that he graduated from USD really an ‘incomplete hypothetical’?”
This self-screening process should move more than a few of your objections
to the trash bin and your now-streamlined objections will not only have a
better chance of success, but also more likely to be read in the first place.

The court concludes the issue by citing to some thoughtful amicus curiae
submissions, including one from our own Association of Southern Califor-
nia Defense Counsel (see FN 9 of the opinion), and reminds attorneys there
may be consequences for filing meritless objections, other than annoying
both the court and opposing counsel, stating: “litigants should focus on the
objections that really count. Otherwise, they may face informal reprimands
or formal sanctions for engaging in abusive practices.”
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case load of over 700 civil cases
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trials as well as wage and hour disputes and
consumer class actions
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* Member News *

Danielle S. Ward Joins
The Law Firm of Balestreri Pendleton & Potocki

Balestreri Pendleton & Potocki is pleased to announce that Danielle
Ward has joined the firm as an associate. Ms. Ward has been prac-
ticing at the firm since 2005, when she joined as a paralegal. In 2007
she entered law school while continuing to work part time as a law
clerk. Ms. Ward excelled in law school graduating magna cum laude,
and earning Academic Awards in Civil Procedure, Torts, Consti-
tutional Law, California Civil Procedure and Current Issues. Ms.
Ward also served as Associate Editor on Law Review and Honors In-
structor for Legal Skills courses. She was admitted to the California
Bar and sworn in earlier this month. Ms. Ward is now engaging in
the firm’s litigation practice on a broad range of matters related to
construction and real property.

David Cardone, an associate at Butz, Dunn & DeSantis,

has been recognized as a Practitioner Contributor to the recently-
published 9th edition of Black’s Law Dictionary. Mr. Cardone, who
has taught at both the Duquesne University School of Law and the
Thomas Jefferson School of Law, came to San Diego in 2008 after
completing a clerkship with Justice Cynthia A. Baldwin of the Penn-
sylvania Supreme Court.

The editor thanks Mr. Cardone for his efforts in assisting with edit-
ing this issue of the The Update.

Jordan Condo, Esq. Honored with the
NDIA's "Twice a Citizen" Award

Jordan Condo, a first-year associate with Neil Dymott, APLC, was awarded the National
Defense Industrial Association's “Twice a Citizen" award on August 18, 2010. Mr. Condo, a
Captain in the USMCR, interrupted his new legal career with a deployment to Afghanistan
between November 2009 and June 2010. He served as a Firepower Team Leader during his
deployment, directing 24 airstrikes with both fixed- and rotary-wing aircraft. The "Twice

a Citizen" award was created to honor reservists who voluntarily postpone their careers to
serve in their military capacities. The award was named after a quote attributed to Winston
Churchill, as a measure of the value of reservists who served the national interest in both

civilian and military capacities.

=y TWICE A
- CITIZEN

oy HOMM

CPT Jordon Condo (Middle) receiving the NDIA's
"Twice a Citizen Award."

CPT Jordan Condo (R), one of only four
reservists in San Diego County to receive the
NDIA 2010 award.
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