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The Completed and Accepted Doctrine is Extended to Immunize Architects From
Liability For Injury To Third Persons For The Negligent Performance of
Construction Observation Services

By Zachariah H. Rowland and Karen Holmes

BALESTRERI POTOCKI & HOLMES

ince the mid-nineteenth century,

California contractors have been
largely immunized from premises
liability for injuries to third parties with
whom they had not contracted - even if
they negligently performed the
construction work - by the “completed
and accepted” doctrine. (Boswell v. Laird
(1857) 8 Cal. 469.) 'The general rule is
that after the construction has been
completed by the contractor and
accepted by the owner, the liability of
the contractor for a patently dangerous
condition — one that could be discovered
by reasonable inspection — on the
property ceased and the liability of the
owner began. (Id. at 498.) 'The rationale
is that the owner of property has a duty
to inspect the property and, by accepting
it after completion of the construction,
the owner effectively proclaims to the
world the construction is safe. (See
Sanchez v. Swinerton (1996) 47
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Cal.App.4th 1461, 1466.) Thus, even if
the contractor’s negligence created a
patently dangerous condition on the
property, the owner’s failure to correct it
after acceptance is considered a
superseding cause of a third party
plaintiff’s injury. Therefore, the doctrine
dictates, plaintiff can never prove
causation against the contractor as a
matter of law." "The doctrine requires
two elements of proof: (1) that the work
was completed by the contractor and
accepted by the owner and (2) that the
dangerous condition or defect in the
construction was patent, i.e. it could
have been discovered by reasonable
inspection by the owner. (Cf Jones v.
PS. Development Co.Inc. (2008) 166
Cal.App.4th 707; Sanchez, supra.)

Until quite recently, no California
court had ever applied the doctrine in
the context of other construction
professionals performing construction
supervision and it was unclear whether

the doctrine would apply in such an
instance. Additionally, it was unclear
whether the owner’s actual knowledge of
the dangerous condition or defect was

required, or if constructive notice would
suffice.?

On October 30,2012, in Neiman v.
Leo A. Daly, B234537, the Second
District Court of Appeal answered these
questions. In Neiman, the architect’s
contract provided that it would draft the
plans and specifications for, and observe
the construction of, a theater arts
building. (Neiman at 2.) The architect
completed its design and construction-
observation work and the owner of the
project, the Santa Monica Community
College District (“community college”),
eventually accepted the building. (I4.)
About two years after acceptance, third
party plaintiff Neiman (“Plaintiff”) fell
down a set of stairs near the main stage
and injured herself. (Id.)

After the fall, Plaintiff discovered that

continued on page 4
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President’s Message

uring the four years I have

been a member of the Board
of Directors of The San Diego
Detense Lawyers, I met many
people, gained scores of new
friends, and learned a tremendous
amount about the practice of law,
civility and professionalism. In
this, my last President's Message, I
would like to thank you for your

openness, willingness to help one
another, and for the good times.

'They say time flies when you are having fun - this year was no exception. As I
reflect on 2012, I am happy to report the year was one full of successful SDDL
events. Thanks to the hard work of our Board members, the events and CLE
programs you have come to expect from our organization each went off with nary a
flaw. Standing out among these events, Tamara Glaser and Scott Barber did a terrific
job with our annual golf tournament, raising $6,000 for the Juvenile Diabetes
Research Foundation (JDRF). With the 2012 donation, SDDL has donated over
$70,000 to this worthwhile organization!

'The Mock Trial Chairs, Dave Roper and Gabe Benrubi, organized the Annual
Mock Trial Competition which welcomed 18 teams from across the country. After a
hard fought battle, Cal Western came up with a victory for the second year in a row.
Thank you to everyone who came out to judge this year's competition.

I hope you have taken advantage of the numerous CLE opportunities included in
your SDDL membership. In 2012, we provided over 18 hours of CLE credit,
including many of the elusive “specialty credits.” This could not have been done
without Deborah Dixon's diligent execution and attention to detail. Paired with
David Cardone’s ability to provide all things educational to our membership through
'The Update and his suggestions and assistance setting up timely CLE presentations,
2012 was a great opportunity for professional development.

‘Throughout the year, there were many opportunities to socialize, and thanks go to
our Social Events Chair, Todd Ratay. He personally organized events at Craft &
Commerce, the Harbor Boat Cruise, a tailgate for the membership at a Padres game,
and SDDL's First (and wildly successful) Annual Trivia Night. If you missed those
events, the chance to get out and mingle with your colleagues in 2013 is around the
corner. First up: Thanks to the efforts of Sasha Selfridge and Steve Sigler, SDDL will
be hosting its Annual Installation Dinner at the beautiful and historical Prado
ballroom in Balboa Park.

I'am lucky and privileged to have served as this organization's President and to
have done so with many fine individuals. In this new era of court changes, I know
SDDL will thrive under the leadership of the 2013 SDDL President, Ben Howard.
As a colleague, friend and fellow Board Member, Ben is someone I have always
looked to for advice and perspective. He is ever thoughtful and mindful of serving
SDDL's needs. I have no doubt, Ben will make an excellent President.

‘Thank you for the opportunity to serve the organization and congratulations on an
excellent year. I look forward to seeing you soon. Cheers! >
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Case Title: The Wyne-Snow Industrial
Park v. MechTech Motorsports, Inc.,
Jim McFarland, All Mechtech, LLC,
William R. Dunivan

Case Number: 37-2011-00055785-
CU-BC-NC

Judge: Hon. Earl H. Maas, IT1

Plaintiff's Counsel: Desmond ].
Collins of Morasse, Collins & Clark,
APC

Defendant/Cross-
Complainant/Cross-Defendant's
counsel: Kenneth N. Greenfield and
Alexandra N. Selfridge of the Law
Offices of Kenneth N. Greenfield

Defendant/Cross-Defendant/Cross-
Complainant's Counsel: Cynthia L.
Stratton of Stratton & Green, ALC

Type of Incident/Causes of Action:
'This case was about a business deal that
went wrong. In 2010, MechTech
Motorsports, Inc. owned a high
performance automotive business in
Escondido known as MechTech
Motorsports. Jim McFarland was the
CEO of Mechtech Motorsports, Inc.
and his wife, Jeanne McFarland was
the president of the company.
MechTech Motorsports, Inc. and Jim
McFarland leased the property where
the business was located from The
Wyne-Snow Industrial Park. In July
2010, MechTech Motorsports, Inc.
sold the business to William Dunivan
and All Mechtech, LLC. Mr. Dunivan
and All Mechtech, LLC agreed to take
over the lease with The Wyne-Snow
Industrial Park. The McFarlands
turned the business over to Mr.
Dunivan, and he began to run the
business on his own. Shortly thereafter,
M. Dunivan believed that he
discovered fraud on the part of Mr. and
Mrs. McFarland and MechTech
Motorsports, Inc. about the business.
As a result, he did not pay the full
purchase price, abandoned the
continued on page 5

SURPRISE!

YOU’VE BEEN AUDITED!

By Eydith J. Kaufman

t seemed innocuous enough at first - a

letter from the California State Bar.
At least until I read the letter inside,
which notified me that I had been
randomly selected to be audited by the
State Bar for my Minimum Continuing
Legal Education (MCLE) compliance.
What? Audited? I thought that was
something they only did when there was
an apparent problem with someone’s
MCLE compliance, not something they
did randomly! In fact, when I told my
co-workers that I was being audited,
invariably, every one responded by first
asking, “What did you do?”

Concerned, I picked up the phone and
called the State Bar to ensure that I had
really been randomly selected for this
audit. I was advised by the gentleman
from the State Bar that it was, in fact, a
random audit. He warned that there
would be many more attorneys being
audited this year, and the numbers
would continue to increase for next year,

with even more attorneys audited.
While I have often thought of the
California State Bar as a resource for
attorneys, according to the State Bar of
California’s 2009 Annual Discipline
Report (available online at
http://www.calbar.ca.gov/Portals/0/docu
ments/reports/2009_Annual Discipline
Report.pdf), the State Bar “ ... acts as
the administrative arm of the California
Supreme Court in matters involving the
admission, regulation and discipline of
attorneys.” This report reminds us that:
“One of the most important functions of
the State Bar is to protect the public, the
courts and the legal profession from
lawyers who fail to adhere to their
professional responsibilities.” The
report also indicates that most of our
mandatory membership fee for the State
Bar goes to these discipline and related
regulatory functions (estimated at a

staggering $52,351,000!)

continued on page 6
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Cover Story Continued — The Completed and Accepted Doctrine is Extended to
Immunize Architects From Liability For Injury To Third Persons For The Negligent
Performance of Construction Observation Services

although the architect’s plans had called
out for warning stripes to be installed on
the stairs, the architect, the community
college, and a representative of the
Division of State Architect, failed to
notice the stripes’absence during the
final inspection of the property. (1. at 2,
10.) Plaintiff brought suit against,
among others, the community college
and the architect for negligence. In
response, the architect filed a motion for
summary judgment contending, among
other things, that the “completed and
accepted” doctrine barred Plaintift’s suit
against it. (Id. at 4.) The trial court
entered summary judgment in favor of
the architect on the basis that it had
established the completed and accepted
doctrine. (/4. at 5.) Plaintiff appealed.
Before the Second District, Plaintiff
argued that the work was never
completed “given that the stripes were
not installed, that the architect never
made a final observation and
certification that the project complied
with the drawings and specifications,
and that the architect never submitted
final drawings and specifications
showing the building as constructed.”
(Id. at 9.) The Court of Appeal rejected
each of these contentions. The Court
found that “the fact that the project did
not comply with the plans and
specifications” or that the architect may
not have fulfilled its duties to the owner,
“does not mean the project was not
completed.” (Id. at 9.) Additionally, the
Court noted that the architect’s
“negligence in performing the contract is
irrelevant in application of the
completed and accepted doctrine.” (Id. at
10.) In fact, quite contrary to Plaintift’s
contentions, the Court found that the
architect presented undisputed evidence
that the work on the building had been
completed by the architect and accepted

by the community college prior to the
date of Plaintiff’s injury. (4. at 9.) Thus,
the Court concluded that the architect
had established the first element of the
doctrine.

At this point, in order to prevail, the
architect needed to establish that the
defect which created the allegedly
dangerous condition — the lack of
marking stripes on the stairs — was
patent, i.e., it could have been discovered
by reasonable inspection. (I4. at 10 -11.)
In deciding this issue in the architect’s
tavor, the Court focused on two pieces
of evidence. First, the Court noted that
Plaintiff alleged that the community
college had actual or constructive notice
of the lack of striping. (Id. at 8.)*
Additionally, the Court noted that in the
same Complaint Plaintiff had not pled
whether the defect was latent or patent.
(Id. at 8.)

Second, the Court underscored the
fact that the plans (which the same
Architect prepared) called out for
marking stripes on the stairs. (/4. at 8-
9.) Further, the purpose of the stripes,
according to the Court, was to be seen
by someone walking down the stairs. (Id.
at 9.) Thus, the Court concluded, a
reasonable inspection should have
disclosed the absence of the stripes. (I4.)
With respect to inspection, the Court
specifically declined to define the
missing stripes as a latent defect, even
though the community college
representative, the architect himself, and
a representative of the Division of the
State Architect failed to notice their
absence during the course of a final
inspection of the building. (4. at 10.)

'The Second District’s decision in
Neiman makes a few things clear. First,
a designer remains liable to third
persons for the preparation of defective
drawings or plans. In other words, if the

design of a building falls below the
standard of care and causes injury to a
third person, the designer is still liable to
that injured third person for his or her
defective design. However, where the
adequacy of the designer’s plans and
specifications is not at issue and where
the injury has resulted from a deviation
from those plans which should have
been, but was not, discovered by a
reasonable inspection of the property
after construction is completed and
accepted by the owner, the designer has
no liability to third persons for injuries
in tort.

Of course, the doctrine does not affect
the designer’s contractual liability to the
owner. For example, if the designer is
contractually bound to indemnify the
owner for the designer’s negligence in
performing construction supervision, the
“completed and accepted” doctrine
would not immunize him or her from
liability 7o the owner. Nevertheless,
Neiman addressed long open questions
and provides strong authority worthy of
consideration in defending against such

third party claims.

! The doctrine is remarkable in its own
right for its treatment of causation as a
question of law; generally, it is a question of
fact. (See Witkin, Summary of California
Law, Torts, Question of Law or Fact §1184.)

2 The Sanchez decision as well as related
case law, taken together, strongly implied
that constructive notice would suffice. The
Sanchez Court examined described the
condition of ponding water which caused a
slip and fall accident as a danger which is
“patent as a matter of law; it would have
been discovered by the inspection an owner
would make in the exercise of ordinary care
and prudence.” (Sanchez, supra at 1470.)
However, the Sanchez Court went on to
highlight the fact that the owners’ agents
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were aware of the ponding of water prior to
plaintift’s injury which made the defect
patent in any event. (Sanchez, supra at1471.)
Additionally, other case law has held that, as
a matter of law, an investigation by the
owner’s consultant or expert is sufficient to
put the owner on inquiry notice of a defect
in the property with respect to a statute of
limitation even if - indeed especially if - the
consultant was negligent in failing to
discover the condition or defect. (See
Wilshire Westwood Associates v. Atlantic
Richfield Co. (1993) 20 Cal.App.4th 732.)

3 Indeed, in order to plead a cause of
action for dangerous condition of public
property, a plaintiff must contend the
governmental entity “knew or should have
known” of the dangerous condition. (Gov. C.
§§ 835 & 835.2.) Although pleading in the
alternative is acceptable, if not good
encouraged, California courts have long held
that “a pleader cannot blow hot and cold as
to the facts positively stated.” (See Manti v.
Gunari (1970) 5 Cal.App.3d 442, 449.) For
a pithy explanation of pleading in the
alternative, google search: “Richard
‘Racehorse’ Haynes, Prominent Texas
Defense Attorney” Wall Street Journal,
October 31,1978. >

continued from page 3
Bottom Line

business, and stopped paying rent to
the landlord. The Wyne-Snow
Industrial Park sued MechTech
Motorsports, Inc., Jim McFarland, Mr.
Dunivan, and All Mechtech, LL.C for
unpaid rent. Mr. McFarland and
MechTech Motorsports, Inc. sued Mr.
Dunivan and All Mechtech, LL.C for
the remaining amount of the purchase
price of the business. Mr. Dunivan and
All Mechtech, LLC sued Mr. and Mrs.
McFarland and MechTech

Motorsports, Inc. for their money back.

Settlement Demand: Plaintiff
demanded $50,000 from Mr.
McFarland and MechTech
Motorsports, Inc. to settle the case. Mr.
McFarland and MechTech
Motorsports, Inc. demanded
$254,999.00 from Mr. Dunivan to
settle the case.

Settlement Offer: Mr. Dunivan and
All Mechtech, LLC offered Mr. and
Mrs. McFarland and MechTech
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in a large case.”
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JOHN'EDWARDS

“Jim’s experience in the building/design industry and
his untiring persistence, led us all to a fair resolution

Jim’s Featured Practice Areas:
Business & Commercial Contracts,
Construction Defect, Personal Injury, Insurance

Dispute Resolution. It's what we do and we
take it personally.

west coast sz
of NCRC

Motorsports, Inc. $1,500 to settle the

case.
Trial Type: Jury
Trial Length: 7 days

Verdict: Plaintiff settled its case against
Mr. Dunivan and All Mechtech, LLLC
for $50,000 before trial. Also before
trial, Plaintiff dismissed its lawsuit
against Mr. McFarland and MechTech
Motorsports, Inc. without prejudice.
Mzr. and Mrs. McFarland and
MechTech Motorsports, Inc. obtained
a defense verdict with respect to each
of Mr. Dunivan and All Mechtech,
LLC's causes of action against them. In
addition, MechTech Motorsports, Inc.
obtained a $152,450.46 judgment
against Mr. Dunivan and All
Mechtech, LL.C on their breach of
contract cause of action. They will also
be seeking contractual attorney fees by
way of post-trial motion. >
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continued from page 3
Suprise! You've Been Audited!

'The State Bar’s website confirms that
it has suddenly decided to ramp up
audits of its members to make sure that
attorneys are complying with their
MCLE requirements. According to the
Bar, it conducted an MCLE audit of 1%
of its member attorneys in 2011, and
claims that the results of that audit led
the State Bar to believe that there was a
need for increased auditing. The State
Bar therefore set a goal to audit 5% of
all reporting lawyers (approximately
3,000 to 4,000 lawyers) in 2012, and
increase that to 10% (or approximately
7,000 to 8,000 lawyers) for 2013.

Despite knowing that I had complied
with the MCLE requirements, I could
not help but feel nervous, as if I was
considered guilty until proven innocent.
I was always taught that as an officer of
the court, our word should mean
something, and I had attested under
oath that I had complied with my
MCLEs. But, I certainly understand
that some bad apples ruin it for the rest
of us, so I brushed off those feelings and
began searching my records for the
certificates of compliance to prove my
attendance at each MCLE event.

Unfortunately, the State Bar audit
caught me during a time when I had
made a major move and relocated from
San Diego to Santa Barbara.
Somewhere in the process of moving, I
managed to misplace my compliance
certifications. While I knew the
certificates would be somewhere in my
boxes of files that were never fully
unpacked, after searching for some time,
I realized it would be much easier to
obtain the certificates directly from the
providers. MCLE providers are
required to keep a record of your
attendance at their MCLE events, an
excellent fallback for cases like mine
where the certificates are not readily
available.

I was able to contact each MCLE
provider thanks to my own personal

MCLE log. Ever since I started

practicing law, I was taught the
importance of keeping my own personal
MCLE log. My MCLE log keeps
track of the title of the MCLE event,
the venue, the provider and the number
of hours provided for the event,
including a notation of whether the
hours obtained were for specialty credits
(such as ethics or substance abuse). This
year, my MCLE log turned out to be
invaluable, since I needed to contact the
various MCLE providers for events that
I had attended over the prior three years.
As someone who gets too busy to
remember what I had for breakfast,
would have been lost without this log to
refresh my recollection.

'The one glitch I did run into in my
contacts with the State Bar was how to
prove my MCLE credits for teaching. I
teach as an adjunct professor at
University of San Diego, a task which
provides substantial MCLE credit.
Unsure how to proceed with proving
that portion of my MCLE compliance, I
asked the State Bar representative, who
seemed particularly confused by my
question, and kept telling me I needed
to provide him with a transcript. Since I
was teaching, and not attending school,
it was clear he was not fully
comprehending my situation. I called
back and spoke to a different, much
more helpful State Bar representative,
who assured me that a letter from the
Dean of the school would suffice.

For the MCLE events that I took
through an online site, I was able to go
back to the site and reprint my
certificates. For the great MCLE events
I attended through San Diego Defense
Lawyers when I was still practicing in
San Diego, I had to obtain

the San Diego Defense Lawyers group,
so much so that I am still a member,
despite now practicing 200 miles away!)

Once I had obtained my letter from
the Dean, my certificates from the San
Diego MCLEs, and some certificates for
online MCLEs, the audit process
required me to fax or mail in copies of
all of those materials, and the audit
requires you to enter each and every
event into the State Bar website, while
using their special form for auditing
purposes. This online task required me
to enter in, individually, the title of every
MCLE, the provider for the MCLE, the
date and the hours provided. While the
system was fairly easy to use, it was
tedious and surprisingly time
consuming, which was a bit frustrating,
since I already had that information
printed out in my own personal MCLE
log, which I produced to the State Bar as
part of my audit.

After I submitted all my materials to
the State Bar and confirmed the
auditors had everything, I was told it
could take a month or more for them to
notify me of the results of my audit. I
knew that I had complied with all the
MCLE requirements, and with my
teaching credits, actually greatly
exceeded the minimum requirements.
Yet, I still could not help but feel
nervous waiting for the State Bar to
respond. Perhaps it is because, as
lawyers, we always manage to think of
what can go wrong. Fortunately,
approximately 3-4 weeks later, the State
Bar sent me written confirmation that I
had passed my audit without any
problem.

If there are any lessons I can impart
from my audit

copies of my certificates of
attendance. The wonderful

Eydith J Kaufman

experience, it would
be that if you are

attorneys at San Diego has practiced in civil litigation thinking an MCLE
Defense Lawyers very since becoming licensed in audit is unlikely to
graciously and quickly California in 1998. She practiced ~ happen to you,
provided me with these in San Diego until 2010, when she think again. The
certificates so that Tcould . ¢ . p 2. .. and began Los Angeles

clear up this audit issue County Bar has

before leaving on vacation.
(Just another of the many
reasons that I appreciate

practicing in the field of medical
malpractice defense. She visits the
San Diego area frequently.

posted warning on
their website,

stating: “The
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message is clear. California lawyers must
tulfill and accurately document and
report their MCLE requirements. No

California attorney should be surprised

if their compliance certificate is audited.”

Make sure to keep your certificates of
compliance, but also keep a personal
MCLE log that documents all the
MCLE events in case you lose those
certificates.

'The reasons for the increased auditing
may not be totally clear. For instance,
some have speculated that the State Bar,
which prides itself as being “one of the
largest MCLE providers in the state”,
may be acting out of self-interest to
generate income. Opinions will vary as
to whether the money paid for these
audits is well spent, or whether that
money could be better spent addressing
other concerns. Regardless of why it is
happening or whether it should be
happening, please be aware that it is, in
fact, happening, and if you continue to
practice in California, your chances of
being audited have just increased
significantly, and it is important that you
take steps to document and retain all

proof of your MCLE activities. >

On The Move...

Longtime San
Diego attorney and
frequent
contributor to The
Update, Monty A.
McIntyre, has
opened his own
firm to expand
upon his practice as a mediator,
arbitrator & discovery referee. His
new contact information is as follows:
501 West Broadway, Suite 1330

San Diego, California 92101

(619) 990-4312
monty.mcintyre@gmail.com
www.montymecintyre.com.

Robert E. Gallagher, Jr. of White,
Oliver, Amundson & Gallagher has
accepted a position in the San Diego
office of Lewis, Brisbois, Bisgaard &
Smith. Bob will continue to specialize
in the handling of bad faith litigation
on behalf of his insurance company
clients, representation of the
hospitality industry and consultation

and representation of business owners
and operators faced with claimed
violations of the American's with

Disabilities Act.

Wingert Grebing Brubaker & Juskie
proudly announces that Deborah
Dixon has been named partner,
effective January 1,2013. Deborah
started with
Wingert
Grebing as a law
clerk, and after
passing the bar
in 2007, has
been practicing
complex
litigation, trying
numerous jury and bench trials.
Deborah's practice includes defending
lawyers in professional liability
actions, litigating complex business
and contract disputes, and defending
and prosecuting employment and
personal injury matters. >
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Is Your Business Keeping You Up At Night?

What you can do to sleep more soundly...

By Thomas Matthew Smith

'W'hen it comes to American
business, the simple fact is that
the largest companies garner the most
attention. And the media and most of us
alike often treat the corporate giants as
the most important enterprises in our
economy. But of the estimated 29.6
million businesses in the U.S. today, the
vast majority — more than 98 percent —
have fewer than 100 employees.! These
small businesses are essential to the
American economy.

According to the most recent U.S.
Department of Commerce and Bureau
of Census data, small businesses employ
just over half of all private sector
employees; they pay 44 percent of total
U.S. private payroll; they've generated 64
percent of net new jobs over the past 15
years; they create more than half of this
country’s nonfarm private gross domestic
product (GDP); and they produce 13
times more patents per employee than
larger firms.? The truth is the United
States depends on the health and
ingenuity of these small businesses for its
overall economic growth.

But as small business owners breathe
new life into our economy, a number of
issues are unique to small business
owners and they success — or failure — of
their enterprises. There is a theme to
the issues that keep small business
owners up at night, and among them are
questions about how to keep operations
secure and growing even in the face of
the ever-changing pressures. Among
their concerns are how best to:

1. Attract, retain and incent top
quality talent;

2. Mitigate and manage risk;

3. Create a solid succession strategy;
and

4. Meet their business obligations
without sacrificing their personal
financial security needs.

Finding and keeping employees -
Making your company attractive to
talent

While the struggle to acquire talent is
certainly not a new challenge for small
businesses, the ever-increasing
competitive landscape is making the
“talent factor” a defining point in a
company’s ability to grow. That’s
because each stage of a business
development depends on the experience,
knowledge and skill of its employees —
in other words, its human capital.

Offering a benefits package tailored to
the business can help attract and retain
those key people.

Group health is the benefit most
employees request — it’s also one of the
most costly. However, it’s possible to
customize a plan to fit both the needs of
employees as well as the company’s
budget. For example, many small
employers offer a plan that requires

1.866.931.1300 ’

piginc.com

Since 1991
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some level of cost-sharing, allowing
them to provide health coverage while
retaining control over costs.

Life, disability and long-term care
insurance programs are becoming more
prevalent benefits among small
businesses. They can be provided by the
employer or offered via payroll
deduction, which enables employers to
build goodwill with employees without
incurring the cost of an expensive
benefit program.

Of course, one of the other most
requested benefits is an employer-
sponsored retirement plan — it’s also
one of the most beneficial in terms of
employee retention. By providing a way
for employees to save for their own
tuture, a qualified retirement plan may
also increase the chances they will make
a long-term commitment to the
business.

B RESEARCH
B SURVEILLANCE

B INTERVIEWS
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Protecting what you've built

For many small business owners, the
business itself is often their greatest
asset. If something happens to a key
employee, how would the business
continue to operate? Without proper
planning and protection, the disability or
death of an owner or key employee
could cripple a small business.

Overhead expense coverage can
provide benefits needed to meet business
expenses such as rent, payroll, utilities,
taxes and maintenance costs in the event
a key person is disabled.

Similarly, key person insurance can
help a company weather the disability or
death of a key employee. It can provide
tunds needed to pay debts and provide
working capital while a suitable
replacement is recruited and trained. In
many cases, key person insurance may be
required as collateral for a business loan.

Finally, property and casualty
insurance can pay benefits to repair or
replace buildings, equipment and data
damaged or destroyed in a natural
disaster; while liability insurance can
provide resources to satisfy personal
injury or property claims.

Passing the torch
All owners leave their businesses one

day. There are many options for creating

an exit strategy and it pays to get started

before that day arrives. The creation of a

thoughtfully prepared and properly

funded business continuation plan is a

crucial part of the process — one that:

* Sets clearly defined goals for the
owners and their families;

* Establishes a fair market value for the
business;

* Formalizes a written buy-sell
agreement; and

* Maintains adequate life and disability
insurance to fund the agreement in
the event of an owner’s retirement,

death or disability.

Business and professional needs are
intertwined

For small business owners, business
and personal financial security are often

interrelated. With so much of typical

small business owners’ worth tied up in

the company;, it’s essential to have a plan

that takes into account all financial
security needs.

That’s where an integrated approach
to business and personal concerns can
help by addressing key questions, such
as:

* When my kids are ready for college,
will I be ready financially?

* When I decide to retire, will I have
the resources to afford the lifestyle I
want?

* How can my business fund my
retirement?

* If I become sick or injured and can’t
work, what will happen to my
business? To my family?

* If I die, will my family be protected
financially?

The value of a trusted professional

It can be difficult to know if enough
has been done to ensure a secure
financial future. The expression “it’s
lonely at the top”is often very true for
small business owners. A trusted
financial representative can help.

The key is to work with someone who
understands what it takes to run a
successful small business and who has
access to a team of specialists with
expertise in risk management, employee
benefits and business succession
planning.

Working with the business owner and
other advisors, a financial representative
can coordinate a team approach
resulting in a thorough understanding of
the present status and a strategy for the
future.

tommy.smith@nmfn.com or visit
nmfn.com/tommysmith. Mr. Smith is a
Financial Advisor with Northwestern
Mutual the marketing name for The
Northwestern Mutual Life Insurance
Company (NM), Milwaukee, Wisconsin,
and its subsidiaries. This information is
not intended as legal or tax advice. Not all
products mentioned in this article are

offered through Northwestern Mutual. >

Past SDDL Presidents
Meet-and-Greet

n October 9,2012 the SDDL

Board held its first annual Meet
and Greet with past presidents of the
SDDL Board, at El Vitral Restaurant
in the Gaslamp. The event was well
attended by several prominent
members of the Bench and Bar. The
current Board received the benefit of
wisdom, experience and camaraderie
with the Board's past presidents, over
tasty Mexican food and drinks. The
Board received valuable insight and
perspective on the state of the defense
practice in today's environment. The
event was a great success and
hopefully the Meet and Greet will
become a regular event for present
and past SDDL Board Members in

the years to come. >

L2 SBA Office of
Advocacy, Frequently
Asked Questions,
Updated September
2009
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Insurance Law Updates

By James M. Roth, Esq.
THE ROTH LAW FIRM

s 2012 came to a close, the Courts

were apparently not looking to find
new law. Rather, they are reaffirming
well-settled principles. In this column we
will analyze two California decisions
venued in the federal courts and a
decision by the Delaware Supreme Court

applying California law.

IF AN INSURER ISTO AVOID
LIABILITY FOR “BAD FAITH,”
ITS ACTIONS AND POSITION
WITH RESPECT TO THE CLAIM
OF AN INSURED, AND THE
DELAY OR DENIAL OF POLICY
BENEFITS, MUST BE FOUNDED
ON A BASISTHAT IS
REASONABLE UNDERALLTHE
CIRCUMSTANCES.

In Bafford v. Travelers Cas. Ins. Co. of
America (2012) 2012 WL 5465851, the
United States District Court, E.D.
California, held on November 8,2012,
that the failure to fully investigate the
grounds for a denial may be
unreasonable conduct exposing an
insurer to “bad faith” liability.

Travelers issued James Bafford d/b/a
“Car Doctor” a policy to insure property
at his auto repair shop. During the policy
term Bafford reported to Travelers that
his shop had been burglarized, and his
tools stolen. According to Travelers
notes, Bafford’s building had an alarm,
but it was not set before the loss
occurred. Travelers’ notes also stated that
the digital video recorder for Bafford’s
surveillance camera was stolen. During
its loss investigation, Travelers requested
documentation from Bafford including
receipts, itemization of tools stolen, bank
statements, work orders, and other
information, most of which Bafford
tailed to produce. Travelers interviewed
individuals who explained that Bafford
had himself removed all of the items
which were the subject of the loss.
Travelers sent Bafford a letter reserving

its rights under the insurance policy and
the law, and requested a sworn statement
of proof of loss, to which Bafford
complied. Additionally, Bafford was
subjected to an examination under oath
Not long after the loss was reported,
three Travelers employees sent among
themselves a variety of internal
communications: “Yeah definitely this
guys [sic/ is a liar. I really don’t buy force
[sic] entry on the door. He showed me a
bunch of receipts of his equipment etc
[sic] and looked like he prepared It [sic/
well and prepared for a while. Guy was
not looking me in the eye and he was
nervous.” “I know! Did you see how
empty his shop is?” “I don't feel
pressured. I just hope this witness talks
because I want to nail this as much as
you do.” “It would be nice to nail that
guy.” “I just want to get this guy.”
Travelers denied Bafford’s claim on the
grounds that he had made material
misrepresentations during the
investigation and while being examined
under oath.

When Travelers denied the claim,
Baftord filed suit alleging that Travelers
breached the contract by refusing to pay
his claim, and breached the covenant of
good faith and fair dealing both by
failing to conduct a proper investigation,
and by unreasonably delaying payment
on his claim.

Travelers moved for partial summary
judgment on the issues of whether it can
be held liable to Bafford for breach of
the implied covenant of good faith and
fair dealing, and punitive damages.
Travelers argued that its denial was
justified given the timeliness and
thoroughness of its investigation, which
included inspections of Bafford’s
business premises; interviews of
neighboring businesses; requests for
documentation supporting Bafford’s
claimed losses; discussions with the local
Police Department; obtaining witness
statements; running a background check

on third-party witness Dennis Bloom
(who was one of the individuals
interviewed); following up with
businesses mentioned in Bafford’s and
Bloom’s statements; and conducting an
examination under oath of Bafford.
Travelers further relied upon the alleged
misrepresentations by Bafford during his
examination under oath: he claimed that
his stolen tools were in his shop for 5
days before the loss (while witnesses
including Bloom claimed to have
observed him removing tools and
equipment shortly before the loss); he
denied using a flatbed truck in his
business, or borrowing a flatbed or trailer
(while witnesses including Bloom
observed him loading a flatbed trailer
before the alleged loss); he said that the
chain to his business had been cut when
he discovered the loss (but had
previously indicated that the lock has
been cut); he claimed that the gate to his
business was closed when he arrived on
the morning of the loss (but according to
the relevant police report, he had found
the gate open); and he denied that he
could monitor his surveillance system
from home (but according to Bloom, had
earlier bragged about being able to do
s0). Finally, Travelers relied upon “red
flag” indicators triggering suspicions of
fraud, such as losses of a large amount of
cash; Bafford’s provision of receipts for
inexpensive items, but not items of
significant value; and claimed losses
apparently incompatible with Bafford’s
income.

The District Court denied Travelers’
motion for partial summary judgment on
Baftord’s claim for breach of the implied
covenant of good faith and fair dealing
but granted Travelers’ motion for partial
summary judgment on Bafford’s claim
for punitive damages.

Following a detailed analysis of the law
of “bad faith,” the Court ended its
narrative by noting that the ultimate
standard is as follows: If an insurer is to
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avoid liability for bad faith, its actions
and position with respect to the claim of
an insured, and the delay or denial of
policy benefits, must be founded on a
basis that is reasonable under all the
circumstances. One form of objectively
unreasonable conduct, explained the
Court, is the failure to fully investigate
the grounds for denial. To fulfill its
obligations, an insurer must give at least
as much consideration to the interests of
the insured as it gives to its own interests
and an insurer cannot reasonably and in
good faith deny payments to its insured
without fully investigating the grounds
for its denial.

The Court found that the evidence
suggested that Travelers concluded quite
early in the investigation that Bafford
had submitted a fraudulent claim and
proceeded to seek information
confirming that position. An insurer’s
early closure of investigation and
unwillingness to reconsider a denial
when presented with evidence of factual
errors will fortify a finding of bad faith.
Ten days after the loss was reported
Travelers internal email noted that
Bafford was probably “hiding the
goodies” and that he was “definitely ... a
liar.” Less than two months after the loss,
internal email opined that “It would be
nice to nail that guy.” A few days later, an
email responded “I just want to get this
guy.” Perhaps most telling, observed the
Court, was a Travelers file note that “we
don't have much ground to stand on”
without a statement from Bloom. It was
reasonable to infer from these
statements, explained the Court, that
Travelers’ investigators had made up their
minds that Bafford had submitted a
fraudulent claim and were seeking only
confirming evidence.

Travelers separately argued that it was
entitled to summary judgment under the
“genuine dispute” doctrine: as it had a
genuine dispute with Bafford as to
coverage, it did not act in bad faith by
delaying and then denying his claim. The
Court swept that argument aside, finding
that there was evidence that Travelers
failed to adequately investigate Bafford’s
claim by not giving him an opportunity

to explain why he removed equipment
from his business two days before the
alleged burglary.

A DISABILITY INSURER MAY
NOT DEFEAT AN INSURED’S
RIGHTTOAJURYTRIALINA
DECLARATORY RELIEF ACTION
WHEN THE CLAIM RAISED
FACTUAL QUESTIONS
PERTAINING TO THE
INSURANCE POLICY, WHICH
WERE LEGAL IN NATURE.

In Entin v. Superior Court (2012) 208
Cal. App.4th 770, the Court of Appeal,
Second District, Division 7, held on
August 20, 2012, that an insured has a
right to a jury trial in a disability insurer’s
action for declaratory judgment because
the claim raised factual questions
pertaining to contractual rights, which
were legal in nature.

Alleging that migraine headaches had
rendered him incapable of performing
the substantial and material duties of his
occupation as an obstetrician and
gynecologist, Dr. Allen Entin filed a
claim for benefits under his disability
policy. Dr. Entin’s insurer, Provident Life
and Accident Insurance Company,
reviewed the claim and began paying
him disability benefits under a
reservation of rights. While continuing
to pay benefits, Provident filed a
declaratory relief action seeking a
determination that Dr. Entin was not
“totally disabled” within the meaning of
the policy and thus not entitled to
disability benefits. The complaint
clarified that although Provident did not
believe Dr. Entin was totally disabled, it
would continue to pay his disability
claim until the Court issued its
determination of the rights and
responsibilities of the parties.

A threshold issue in the declaratory
relief action was whether Dr. Entin was
entitled to a jury trial, which the
California Constitution guarantees in a
civil action at law, but not in equity. Dr.
Entin argued that he had a right to a
jury because the case raised factual issues
concerning his entitlement to contractual
insurance benefits. Provident, however,

argued that there was no right to a jury
because the underlying claim and relief
sought — identification of prospective
right under the insurance policies — are
purely equitable in nature. Provident
maintained that California precedents
recognizing the right to a jury trial when
an insurer seeks a declaration that no
coverage exists do not apply when the
insured cannot pursue a claim for breach
of contract in lieu of the declaratory
relief action. Provident argued that Dr.
Entin could not sue for breach of
contract here because Provident was
continuing to pay benefits. Agreeing
with Provident, the trial court ruled that
Dr. Entin did not have a right to a jury
trial.

The Court of Appeal reversed, holding
that the proper inquiry was not whether
Dr. Entin could have filed a counter-suit
for breach of contract, but rather whether
the issues raised in the declaratory relief
action were legal or equitable in nature.
The Court explained that if the “gist” of
a declaratory relief action involves the
resolution of factual issues pertaining to
a plaintiff’s contractual rights, the
defendant is entitled to a jury regardless
of whether that underlying legal claim
remains “inchoate.” Here, Dr. Entin’s
rights turned on whether his medical
condition rendered him totally disabled,
a question of fact that a jury must decide
and which does not depend on the
application of equitable doctrines.

The Court rejected Provident’s
contention that if the right to a jury trial
attaches under the circumstances at issue,
insurers will have no incentive to
continue paying an insured benefits
while simultaneously pursuing a
determination of the parties’ rights. “By
agreeing to pay benefits until a
declaratory judgment is rendered,” the
Court pointed out, “Provident has
presumably insulated itself from (or at
least bolstered its defense to) any tort
claims predicated on the denial of those
benefits.”

The Court also rejected Provident’s
argument that its claim was parallel to a
request for specific performance, which is

continued on page 12
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an equitable remedy. Nor, in the Court’s
view, did the absence of a claim for
monetary damages preclude a right to a
jury. Although the mode of relief is a
factor that may be considered when
assessing the right to a jury trial, it is not
determinative. The mode of relief
requested by Provident did not alter the
legal nature of those rights, which turned
on resolution of disputed factual
questions.

INSURED’S SETTLEMENT WITH
UNDERLYING INSURER FOR LESS
THAN POLICY LIMITS PREVENTS
RECOVERY UNDER EXCESS
POLICY BECAUSE INSURED’S
OUT-OF-POCKET PAYMENTS DO
NOT EXHAUST UNDERLYING
INSURANCE.

In a case originating from the state of
Delaware, the Supreme Court of
Delaware, applying California law in
Intel Corp. v. American Guarantee &
Liability Insurance Co. (2012) 51 A.3d
442, held on September 7,2012, that an
insured’s out-of-pocket payment of
defense costs do not count toward the
exhaustion of policy limits for the
purpose of triggering an excess policy
which states that the insured must
exhaust underlying coverage “by
payment of judgment or settlements.”

After spending more than $50 million
defending antitrust lawsuits, Intel
Corporation sought reimbursement of
those costs and indemnity against
liability from XL Insurance Company
(XL) and American Guarantee &
Liability Insurance Co (AGLI). XL
provided the first layer of excess coverage
with coverage limits of $50 million.
Immediately above the XL policy was an
excess liability policy issued by AGLI.
Intel agreed to accept $27.5 million of
XDs $50 million policy limits to settle its
coverage dispute with XL. AGLI then
contested coverage under its policy on
the ground that Intel had not exhausted
the limits of the underlying XL policy.
Intel argued that the AGLI policy

allowed the insured to exhaust
underlying insurance by adding its own
payments for defense costs to the
underlying insurer’s payments. Having
paid the difference between the $27.5
million settlement and XIs $50 million
policy limits out of its own pocket, Intel
asserted that AGLI was obligated to
provide coverage.

The Delaware Supreme Court’s
analysis was complicated by the fact that
the AGLI policy contained two
provisions concerning when AGLI’s
coverage obligations were triggered, one
of which was in the insuring policy form
the other was in an endorsement. Intel
had attempted to find ambiguity in the
complexity of the policy language,
pointing out that the insurer’s
interpretation depended on the complex
interplay of the insuring policy form, the
endorsement, and the argument that no
reasonably objective insured should be
expected to understand the policy. The
Court, however, thought otherwise,
explaining that “[a] complicated policy
does not mean . . . that there is no single
reasonable interpretation of its language,
or that every proffered interpretation will
be a reasonable one.”

Having determined that the provision
in the endorsement controlled, the Court
turned to the meaning of its language,
which provided:

“Nothing contained in this
Endorsement shall obligate us to provide
a duty to defend any claim or suit before

the Underlying

not provide a definitive interpretation of
the phrase ‘payments of judgments or
settlements.” Although not dispositive of
our holding, we note that California
courts generally have construed the
phrase to exclude cases where the insured
‘credits’ the underlying insurance carrier
with the remaining policy limits. That is,
courts have required the acfual payment
of the full underlying limits. The
requirement of actual payment supports
our plain meaning interpretation of
‘judgments or settlements’ to exclude
Intel’s direct payment of defense costs,
and require actual payment by the
insurer.”

The Delaware Supreme Court relied
upon the California decision in
Qualcomm, Inc. v. Certain Underwriters
At Lloyd’s London (2008) 164
Cal. App.4th 184.The Qualcomm court
held that an insured could not trigger its
excess policy by paying the gap created
when it settled with its primary insurer
for less than full policy limits. The
Delaware Supreme Court acknowledged
that the exhaustion language in the
policy in Qualcomm was slightly different
than that contained in the AGLI policy,
but it nevertheless found a general rule
that the “[p]lain policy language on
exhaustion, such as that contained in
Paragraph C [of the AGLI policy], will
control despite competing public policy
concerns.” >

Insurance Limits
shown in Item 6 of
the Declarations are
exhausted by payment
of judgments or
settlements.”

The controlling
phrase, concluded the
Court, was “payment
of judgments or
settlements.” The
Court explained that
“California law does

Norbert S. Ostrowski
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Summary of Recent Civil Cases of Interest

By Monty A. Mclntyre, Esq.

SELTZER CAPLAN MCMAHON VITEK

U.S. SUPREME COURT

Arbitration

Nitro-Lift Technologies, L.L.C.
v. Howard _U.S. _ (2012):
The decision of the Oklahoma
Supreme Court was

vacated. When parties agree to
arbitrate commercial disputes
it is a mainstay of the Federal
Arbitration Act’s substantive
law that attacks on the validity
of the contract (not attacks on
the arbitration clause itself), are to be
resolved by the arbitrator and not by a
federal or state court. (November 26,

2012.)
CALIFORNIA SUPREME COURT

Disability

Jankey v. Lee (2012) _ Cal.4th _ : The
plain language of California Civil Code
section 55 makes an award of fees to any
prevailing party (plaintiff or defendant)
mandatory. The Americans with
Disabilities Act of 1990 (42 U.S.C.
section 1201 et seq.) does not preempt
this part of the state’s attorney fee
scheme for disability access suits.

(December 17,2012.)

Evidence

Sargon Enterprises, Inc. v. University of
Southern California (2012) _ Cal.4th _:
The California Supreme Court

reversed the Court of Appeal and held
that the trial court acted within its
discretion when it excluded expert
opinion testimony that plaintiff (with net
profits of only $101,000 in 1998) had
lost profits beginning in 1998 of $200
million to over $1 billion related to a
new dental implant that plaintiff had
patented. Lost profits need not be proven
with mathematical precision, but they
also must not be unduly speculative.

(November 26,2012.)

Government Claim
DiCampli-Mintz v. County
of Santa Clara (2012) _
Cal.4th _: A government
claim must satisfy the
express delivery
requirements set forth in
California Government

Y Code section 915. Section
915(a)(1) reflects the
Legislature’s intent to
precisely identify those
who may receive claims on
behalf of a local public entity. Section
915(e)(1)

reflects the Legislature’s intent that a
misdirected claim will satisfy the
presentation requirement if the claim is
“actually received” by a statutorily
designated recipient. Because section
915(e)(1) requires actual receipt of the
misdirected claim by one of the
designated recipients, if the appropriate
public employee or board never receives
the claim, it fails to comply with the
statute. (December 6,2012.)

CALIFORNIA COURTS OF APPEAL

Alternative Dispute Resolution

Canaan Tiawanese Christian Church v. All
World Mission Ministries (2012) _
Cal.App.4th _ : The oral approval in
court by the pastor and chief executive
officer (CEQO) of a settlement of an
unlawful detainer action on behalf of a
non-profit corporation did not not make
the settlement personally binding on the
CEO and did not give the court personal
jurisdiction over the CEO where the
CEO was not named as a party to the
action. The Court of Appeal

reversed the trial court’s order
compelling the CEO to execute the the
settlement agreement in his individual
capacity. (C.A. 6th, December 12,2012.)

Attorney Fees

Sino Century Development Limited v.
Farley (2012) _ Cal.App.4th _ : Rule 230
of the California Rules of Court does
not authorize full compensation of all
attorney fees incurred as a result of a
rules violation, but only authorizes the
court to award reasonable attorney fees
incurred in connection with the
proceedings in which the aggrieved party
seeks sanctions. The Court of Appeal
reversed the order awarding sanctions of
$81,461.13 and remanded to the trial
court to reconsider the reasonable
attorney fees incurred in connection with
the motion for sanctions and the order to
show cause. (C.A. 2nd, December 3,
2012.)

Code of Civil Procedure

Basurto v. Imperial Irrigation District
(2012) _ Cal.App.4th _ : The Court of
Appeal affirmed the summary
judgment in favor of defendant Imperial
Irrigation District (“District”). Plaintiff’s
claims of age and/or race discrimination
and wrongful termination were barred,
under principles of collateral estoppel
and res judicata, by a prior adverse
administrative decision of the District’s
governing board (“District Board”)
where the District Board had concluded,
after an evidentiary adversarial hearing
pursuant to internal grievance
procedures, that plaintiff’s termination
for causing a serious vehicular accident
while affected by alcohol was supported
by the evidence and warranted under the
District’s policies regarding alcohol use
and negligent operation of a District
vehicle. Plaintiff did not raise the
discrimination and wrongful termination
allegations at that hearing, nor did he
raise issues of claimed bias and due
process violations. (C.A. 4th, filed
November 8, 2012, published December
7,2012.)

La Jolla Group II v. Bruce (2012) _

Cal. App.4th _ : The court of appeal
affirmed the granting of a motion to
strike under the anti-SLAPP statute
(California Code of Civil Procedure
section 425.16) by the trial court because
(1) the recording of a lis pendens was a

continued on page 15
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SDDL New Board Members

Beth Obra-
Whih isa

{ senior associate
at Eppsteiner &
Fiorica
Attorneys, LLP.
Her current
areas of practice
include
insurance
coverage,

8 consumer class
actions, and
construction
defect litigation, where she has successfully
handled numerous claims on behalf of
developers. She graduated from
Southwestern University School of Law in
2005 and was admitted to the California Bar
the same year. She previously worked for civil
litigation firms in San Diego in the areas of
employment and real estate litigation, as well
as insurance defense. As a San Diego native,
Beth plays an active role in the community.
She participates in various community
outreach programs, is a volunteer fee
arbitrator with the San Diego County Bar
Association, a barrister with the American
Inns of Court —J. Clifford Wallace Chapter,
a member of the Lawyer’s Club of San Diego
and works with the San Diego Police
Department in an effort to keep youths off
the streets at night. In her free time, Beth
enjoys yoga, listening to live jazz, traveling
with her husband, and spending time with
family and friends.

Dan Fallon is an associate with Farmer Case
Hack & Fedor, a mid-sized civil litigation
firm located in
downtown San
Diego. He
specializes in
real estate
professional
liability,
medical
malpractice,
automobile
and premises

liability. Dan

represents individuals, corporations,
insurance carriers and governmental entities
and is admitted to practice in all state and
federal venues in California. He is a member
of the Hon. William B. Enright Inn of Court
and a trustee of a philanthropic foundation.
After being named the SDDL Outstanding
New Lawyer in 2007, Dan looks forward to
taking a leadership position on the Board
and continuing to support the defense bar.

Robert Mardian

is a senior
associate in the
Litigation Group
at Henderson,
Caverly, Pum &
Charney LLP.
Mr. Mardian’s
practice focuses
on trust, probate
and general civil
litigation. Prior
to joining
Henderson,
Caverly, Pum & Charney LLP, Mr. Mardian
was a partner at the law firm of Lopez &
Mardian, and an associate attorney at Neil,
Dymott, Frank, McFall & Trexler, APC,
practicing in the areas of general civil
litigation and medical malpractice. Mr.
Mardian has also served as an Administrative
Hearing Officer for the City of San Diego
and an adjunct professor of contract law for
the University of San Diego Paralegal
Program.

Mr. Mardian received his law degree from
the University of San Diego School of Law
in 2002. In addition to SDDL, Mr. Mardian
is a member of San Diego County Bar
Association, the Federal Bar Association,
Probate Attorneys of San Diego and the
Association of Business Trial Lawyers.

Samir R.
Patel i

currently
practicing as
an Associate
with the law
firm of Lorber,
Greenfield &
Polito, LLP.
Prior to this
position, Mr.
Patel was a
judicial law
clerk with the
Superior Court of the District of Columbia.
During his current tenure, Mr. Patel assists in
defending developers and general contractors
within construction defect litigation
throughout Southern California. Mr. Patel
particularly enjoys assisting his firm with
procedures and protocol that utilize relatively
recent legislation and applying it to their
cases. Mr. Patel has published articles within
national law journals, local publications, and
regional seminar materials. IMr. Patel was
recently nominated by the San Diego Daily
Transcript for its Best Young Attorney
award.

Sarah McDonald

is a senior
associate at the
law firm of
Morris, Polich &
Purdy,
specializing in
insurance
coverage. Sarah
received her
undergraduate
degree from the
University of Wisconsin and her law degree
from the University of California, Hastings
College of the Law. Sarah is admitted to
practice in California and Florida. Sarah has
been a member of SDDL since 2007. >
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continued from page 13
Summary of Recent Civil Cases of Interest

protected activity under section 425.16,
and (2) appellants did not establish a
probability of prevailing on their slander
of title complaint because the evidence of
forgery reflected the second deed of trust
was void (not merely voidable), and the
absolute privilege of California Civil
Code section 47(b) applied to the
recording of the lis pendens. (C.A. 5th,
November 28,2012.)

People ex rel. Fire Insurane Exchange v.
Anapol (2012) _ Cal. App.4th _:

Under proper circumstances, submission
of an insurance claim can constitute
prelitigation conduct protected by the
anti-SLAPP law. However, the bald
assertions that claims were submitted
with the subjective intent that litigation
would follow were insufficient, without
more, to constitute prima facie evidence
that the insurance claims constituted
prelitigation conduct. Because the
defendant attorneys submitted no
additional evidence, they failed in their
burden to show that the anti-SLAPP
statute applied, and their motions were
properly denied. (C.A. 2nd, December 6,
2012.)

Construction Defect

Beacon Residential Community Association
v. Skidmore, Owings and Merrill LLP
(2012) _ Cal.App.4th _ : The Court of
Appeal reversed the trial court’s
sustaining of a demurrer, with partial
leave to amend, to a construction defect
complaint against architects. As a matter
of both common law and statutory law
(see the Right to Repair Act of 2002,
also known as Senate Bill 800, California
Civil Code sections 895 to 945.5),
liability for construction defects can be
premised on theories of negligent design.

(C.A. 1st, December 13,2012.)

Employment/Labor

Edgerly v. City of Oakland (2012) _
Cal.App.4th _ : Answering a question of
first impression under California law, the

First District Court of Appeal held that

alleged violations of a city’s municipal
law should not be deemed violations of
state law for purposes of the statewide
whistleblower statute (see California
Labor Code section 1102.5(c)). (C.A.
1st, December 12,2012.)

Franco v. Arakelian Enterprises, Inc.
(2012) _ Cal.App.4th _ : Gentry v.
Superior Court (2007) 42 Cal.4th 443
(Gentry) is still good law after Sto/z-
Nielsen S.A. v. AnimalFeeds International
Corp.,559 U.S. _,130 S.Ct. 1758 (2010)
(Stolt-Nielsen) and ATET Mobility v.
Concepeion, 563 U.S. _,131 5.Ct. 1740
(2011) (Concepcion). As required by
Concepcion, Gentry does not establish a
categorical rule against class action
waivers but, instead, sets forth several
factors to be applied on a case-by-case
basis to determine whether a class action
waiver precludes employees from
vindicating their statutory rights. And as
required by Sto/t~Nielsen, when a class
action waiver is unenforceable under
Gentry, the plaintiff’s claims must be
adjudicated in court, where the plaintiff
may file a putative class action. (C.A.

2nd, November 26,2012.)

Faigin v. Signature Group Holdings, Inc.
(2012) _ Cal.App.4th _ : An employee’s
written contract with a parent
corporation did not preclude the finding
of an implied-in-fact contract with a
subsidiary to terminate his employment
only for good cause. (C.A. 2nd, filed
November 6, 2012, published December
5,2012.)

Insurance

Gemini Insurance Company v. Delos
Insurance Company (2012) _ Cal.App.4th
_ : A restaurant’s insurance policy
included an additional insured
endorsement making the restaurant’s
landlord an additional insured with
respect to the landlord’s liability arising
from the restaurant’s acts, undertaken in
the course of the restaurant’s operations
on the leased premises. The insurance
policy also had an exclusion for claims or
suits between insureds. The tenant
negligently started a fire on the leased
premises, the fire damaged the landlord’s

property, and the landlord sought to
recover from the restaurant for the
damages. The interinsured exclusion did
not bar coverage for the landlord’s claim
against the tenant. (C.A. 2nd, December
5,2012.)

Real Property/ CEQA/Eminent
Domain

People ex rel. Department of Transportation
v. Dry Canyon Enterprises, LLC (2012) _
Cal.App.4th _ : A business owner has a
right to have the jury determine the
amount of “business goodwill”lost in an
eminent domain action (see California
Code of Civil Procedure section
263.510), but not when the judge has
determined as a matter of law that the
business had no goodwill to lose. (C.A.
2nd, November 28,2012.)

Schuster v. BAC Home Loans Servicing,
LP(2012) _ Cal.App.4th _: In a case of
first impression in California, the court
of appeal found the weight of authority
from other jurisdictions supported the
trial court’s conclusion that the omission
of a trustee does not prevent nonjudicial
enforcement of a deed of trust.
ReconTtrust, as substituted trustee, had
authority to commence foreclosure under
California Civil Code section 2924(a)(1).
Plaintift’s claims also failed because they
did not allege tender of the amounts due
under the loan. (C.A. 2nd, November 29,
2012.)

Torts/Product Liability

Garrett v. Howmedica Osteonics
Corporation (2012) _ Cal.App.4th _:
Summary judgment for defendant was
upheld for strict products liability based
upon design defects and failure to warn
and breach of express warranty because
the doctrine of strict products liability
based on a design defect is inapplicable
to implanted medical devices available
only through the services of a physician.
The exclusion, however, of portions of
plaintift’s expert declaration was error,
and that declaration created triable issues
of fact precluding summary judgment on
the strict liability for manufacturing
defect and negligence claims. (C.A. 3rd,
November 27,2012.) >
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For Every Rule There Is An Exception: Why
Confirmatory Opt-Out Text Messuges Do

Not Violate the TCPA

by Sondra R. Levine, Attorney

LEWIS BRISBOIS BISGAARD & SMITH LLP

Ithough not an entirely new

development, the Federal
Communications Commission’s
(“FCC”) November 29, 2012 ruling
(FCC No. 12-143) which reiterated that
a single, confirmatory text in response to
an opt-out request does not violate the
Telephone Consumer Protection Act
(“I'CPA”), has created a flurry of activity
among lawyers, the Mobile Marketing
Association (“MMA”), and SMS
marketers who have been frantically
blogging, writing, and sending alerts to
one another with updates on the latest
ruling. While sending a confirmatory
opt-out response has long been an
accepted practice in email and direct
mail marketing campaigns, the
uncertainty of the TCPA’s application to
such practices in mobile marketing
campaigns made the practice
questionable, if not a downright risky
practice prior to this ruling.

'The FCC’s November 29, 2012 ruling
came in response to a petition submitted
by SoundBite Communications, a
communications provider who manages
text messaging services for more than
400 companies. The Mobile Marketing
Association and other trade associations
quickly joined the petition since alleged
violations of the TCPA have recently
spawned a new wave of litigation
threatening millions of dollars in
damages to businesses in all industries.

Perhaps because of the large sums of
money at issue, businesses, consumer
organizations, and trade organizations
alike have all joined the fight, resulting

in a noteworthy year for developments

on issues related to the
TCPA. The FCC’s
March 30,2012 Public
Notice (DA 12-511)¢
requesting comments on
SoundBite’s petition,
was issued right on the
heels of the February 15,
2012 FCC Report and
Order which ended the dispute as to
what constitutes “prior express consent”
under the TCPA. In this latest
development, the FCC’s November 29,
2012 ruling declares that the TCPA and
FCC rules do not prohibit companies
from sending a one-time text message
confirming a consumer’s request to opt-
out of further text messages so long as:
(1) the consumer has previously given
his/her express consent to receive mobile
message from the sender, (2) the
confirmatory opt-out text merely
confirms the consumer’s opt-out request
and does not include any marketing or
promotional information, and (3) the
confirmatory opt-out text is the only
additional message to the consumer
after receipt of the opt-out request.

The FCC further advises that
companies send these confirmatory opt-
out text messages shortly after receiving
the opt-out request stating that if the
confirmatory opt-out text is sent within
five minutes of receipt of the opt-out
request, it will be presumed to fall
within the consumer’s express prior
consent; however confirmatory opt-out
texts that are transmitted after this
period require the sender to make a
showing that such delay was reasonable.
The FCC warns that the longer the

delay, the more difhicult it will be to
demonstrate that the confirmatory opt-
out text message falls within the original
prior consent.

The FCC’s November 29, 2012
declaratory ruling is consistent with the
February 15,2012 FCC Report and
Order finding that an exception exists
within the TCPA where a consumer has
provided his/her phone number for
normal business communications that
are expected or desired between a
business and its customers. Citing to
the House Report for what ultimately
became the TCPA! the FCC declared
that it found that confirmatory texts are
normal business communications of the
sort contemplated by Congress and
referenced a lack of consumer
complaints to the FCC regarding such
confirmatory texts finding instead that
the FCC had actually received
complaints from consumers who had
not received such confirmatory texts.

As cited in SoundBite’s petition, many
companies have argued that
confirmatory opt-out text messages are
in harmony with industry practices, and
actually help effectuate opt-out requests
in accordance with the “grace-period”

established by the FCC which allow
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telemarketers 30 days to honor do-not-
call requests. Similar arguments have
been advanced in at least two district
court cases which also ruled that a
single, confirmatory text in response to
an opt-out request does not violate the
TCPA.

In Ryabyshchuck v. Citibank (South
Dakota) N.A., No. 3:11-cv-01236, 2012
WL 5379143 (S.D. Cal. Oct. 30, 2012),
the plaintift alleged that he provided
Citibank with his cell phone number as
part of an application for a credit card.
After he received a text message from
Citibank, Plaintiff replied “STOP” to
opt-out of further text messages.
Citibank responded by sending a single
text confirming the plaintiff’s opt-out
request. Plaintift thereafter filed a class
action lawsuit in the Southern District
of California asserting violations of the
TCPA. In granting Citibank’s motion
for summary judgment and dismissing
the plaintift’s lawsuit Judge Irma
Gonzalez stated that “common sense
renders the second text inactionable
under the TCPA (citation omitted)...
[as] [t]he lone text message at issue was
sent to a number voluntarily provided by
Plaintiff to Defendant without caveat.”
The Court concluded that “[s]Juch
simple, confirmatory response to
plaintift-initiated contact can hardly be
termed an invasion of plaintiff’s privacy
under the TCPA. (citation omitted) A
finding to the contrary would ‘stretch an
inflexible interpretation beyond the
realm of reason.”

Judge Gonzalez also cited to a similar
decision by Judge Marilyn Huff in a case
with nearly identical circumstances. In
Ibey v. Taco Bell Corp. No. 3-11-cv-
01236, 2012 (WL 2401972 (S.D. Cal.
June 18,2012), Judge Huft reached the
same conclusion after surveying the
legislative history of the TCPA and
concluded that “sending a single,
confirmatory text message in response to
an opt-out request from Plaintiff, who
voluntarily provided his phone

number...does not appear to
demonstrate an invasion of privacy
contemplated by Congress in enacting
the TCPA. To impose liability under the
TCPA for a single, confirmatory test
message would contravene public policy
and the spirit of the statute.”

Each of these rulings leaves
unchanged the requirement that a
consumer must provide his/her express
prior consent to receive mobile
marketing texts and calls on the
consumer’s wireless number; however,
these rulings do provide some measure
of safety to prevent the statute from
being turned on its head. Additionally,
recent rulings advocate a common sense
approach when interpreting the statute
which may serve to prevent and perhaps
even dampen the increasing number of
“gotcha” lawsuits that spawned in early
2012. However, businesses must still
ensure that they are compliance with the
most recent laws and updates as savvy

consumers are becoming increasingly
more aware of consumer protection laws
aimed at curbing abuses of consumers’
privacy rights, and are establishing new
battlegrounds for litigation in the 21st
Century. As marketing techniques
continue to change with advancing
technologies, its always best for
companies to regularly review their
business and marketing practices to
ensure compliance with the latest
changes to the law.

M. Levine may be contacted at
slevine@[bbslaw.com or by phone at (619)
233-1006.

'FCC No. 12-143 is available at
http://www.fcc.gov.document/declaratory-
ruling-re-soundbite-tcpa-petition

DA 12-511 is available at
http://www.fce.gov/document/comment-
sought-soundbite-petition-re-confirmation-
texts-and-tcpa

i H.R. Rep. No. 102-317, 1st Sess.,
102nd Cong.at 13 (1991). >

SDDL Trivia Night
a Wild Success!

-! he SDDL
congratulates
"Minutia Militia,"
the winners of its
first (and soon to
be annual) trivia
night, held at The
Local. The
winning team was
comprised of (left
to right) Ben
Nichols, Danielle
Nelson, Jackson
Isaacs, and Matt

Stohl. The winners work together at Balestreri, Potocki & Holmes, ALC. A note
the membership: The Militia's victory was clear, but narrow, and the hype for the

2013 event is already building. >
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