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By Gaia T. Linehan, 
FREEMAN MATHIS & GARY, LLP
& Mandy D. Hexom and Victoria Fuller,
NIDDRIE ADDAMS FULLER 
SINGH LLP

From retail to tech, employers 
have laid off tens of thousands of 
employees since the beginning of the 

year. Mass layoffs (i.e., ones affecting 50 or 
more employees) involve particular legal 
implications that employers must consider. 
The following are some guidelines for 
such layoffs: 

1. Use Objective Selection Criteria: For 
layoffs, employers should generally select 
a group of employees based on objective 
criteria, e.g.:  

a. Seniority

b. Skills

c. Pay Grade

d. Job Title

Other potential factors include quality 
and quantity of work, attendance 
history, and education and experience 
levels. However, failure to use objective, 
defensible criteria for determining which 
employees are affected by the layoff can 
lead to discrimination and/or retaliation 
claims by affected employees. 

2. Consider Individual or Representative 
Risks: Employers should consider 
potential exposure from claims brought 
by affected employees, such as alleged 
wage and hour violations, open internal 
complaints of discrimination or 

harassment, or requests for 
accommodation or leave by 
affected employees. Employers 
who identify such potential 
exposure should seek legal 
counsel as far in advance as 
possible from the planned 
layoff. 

3. Give Legally Required 
Notice: Employers should determine 
whether they are subject to the notice 
requirements under the WARN Act 
(and any potentially applicable state 
mini-WARN). If so, employers may be 
obligated to give advance notice not just 
to the affected employees, but also to the 
state Employment Development Division. 

4. Termination Meetings Should be 
Attended by at Least Two People: 
Meetings with affected employees 
should be attended by at least two 
company representatives, ideally a 
manager or executive and a human 
resources employee. Meetings should be 
conducted individually, when possible, 
and management should review continued 
benefits and COBRA options, the process 
of filing for unemployment benefits, and 
any other paperwork during the meeting. 
Any potential legal claims raised by the 
affected employee during the meeting 
should be immediately discussed with 
counsel. 

5. Be Aware of Additional State 
Requirements: Employers should consult 
with counsel to ensure they comply with 
other potentially applicable requirements. 
For example, in California, employers 

must provide to separated employees 
a completed Notice to Employee as to 
Change in Relationship that complies 
with section 1089 of the California 
Unemployment Insurance Code: https://
rb.gy/7jb7p

6. Avoid Wage and Hour Claims: 
Employers, particularly employers with 
employees in multiple states, should 
ensure they avoid potential wage and hour 
claims arising out of the separation. For 
example, many states require vacation 
time to be paid out upon termination, 
and/or require the final paycheck to be 
delivered to the affected employee on the 
date of termination. Employers should 
further confirm that earned bonuses or 
commissions are also timely paid. In 
some states, failure to comply with these 
requirements can subject employers to 
penalties and attorneys’ fees. 

7. Hours Worked Declaration: 
Employers who are concerned that 
employees may later claim that they did 
not receive all breaks or payment for 
hours worked might consider having the 
employee sign a statement in which the 
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continued on page 9
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By Mathew Majd 

On January 27, 2022, 
the California 
Fourth District 

Court of Appeal, Division 
Three, issued an opinion in 
Falcon Brands v. Mousavi 
& Lee, LLP, (2022) 74 Cal.
App.5th 506, holding that 
an extortion cause of action 
in a cross-complaint did not 
arise from protected activity 
under the illegality exception to anti-
SLAPP protection.

Nick Honard worked for both as a 
contractor and as an employee. Honard 
was fired by Falcon in August 2019 for 
submitting fraudulent reimbursement 
requests and hiring an employee without 
Falcon’s knowledge or authorization. On 
September 6, 2019, Honard’s attorney, 
Amy Mousavi, emailed a letter to Falcon's 
counsel with respect to his potential 
claims for wrongful termination. On 
October 8, 2019, Mousavi emailed 
another letter to Falcon's counsel in which 
she complained she had not received a 
response to her earlier records request. 
She then added that if she did not receive 

a response by the 
next day, she “will be 
notifying Harvest 
Health & Recreation 
Inc. and Jason Vedadi 
since they will be 
acquiring the above-
named companies 
and will be named 
as defendants in the 
action that I will be 
filing against all of 
the above referenced 

individuals and entities, if we cannot 
resolve this matter.” 

Mousavi also threatened to expose 
allegedly illegal activities that Falcon 
engaged in. Within the same letter, 
Mousavi summarized her settlement 
demand for $490,000 requiring a response 
by the next day or should she contact 
the Harvest Health & Recreation Inc. 
(Harvest), Falcon’s merger partner, and file 
a complaint. Falcon's counsel responded 
the following day by cautioning Mousavi 
against contacting Harvest, characterizing 
Mousavi's stated intention to contact 
Harvest as a tortious attempt to interfere 
with Falcon's contract and prospective 
economic advantage. On Friday, October 

11, 2019, Mousavi sent another e-mail 
to Falcon's counsel, stating: “I have put 
the attorneys for Harvest on notice about 
Mr. Honard's claim for wages, without 
disclosing other issues mentioned in my letter 
of October 8, 2019. However, Harvest has 
requested that I forward the demand 
letters I have sent you. I am planning to 
email those letters on Tuesday. Please call 
me if you have any questions. Thanks.” 

The parties failed to reach a settlement; 
Mousavi thereafter sent Harvest copies of 
the various settlement demands she had 
made to Falcon. Harvest subsequently 
sued to rescind its merger agreement 
with Falcon, apparently based on the 
claims of illegal conduct it received 
from Mousavi. On January 31, 2020, 
Mousavi filed Honard‘s complaint 
against Falcon, alleging causes of action 
for failure to pay wages and overtime, 
failure to reimburse expenses, wrongful 
termination and retaliation, among 
others. Falcon filed its cross-complaint 
in May 2020, alleging causes of action 
for extortion and intentional interference 
with a contract. Falcon specifically 
alleged Mousavi (1) threatened to report 
Falcon's alleged criminal acts to its 
planned merger partner, Harvest, unless 

Falcon paid $490,000 to settle Honard's 
claims against it; and (2) executed that 
threat by “purposely publishing false and 
embarrassing information to Harvest and 
to the general public to damage Falcon 
financially and with the intention of 
hurting Falcon['s] positive image in the 
marketplace.”

Mousavi argued the statements 
underlying Falcon's causes of action for 
extortion and intentional interference with 
a contract were all made in the context 
of settlement negotiations, and thus they 
are protected by the anti-SLAPP law. 
She relied on Flatley v. Mauro, (2006) 39 
Cal.4th 299, to support her contention 
that extortion by an attorney is committed 
only if the attorney threatens to file sham 
police reports and notify the media of 
the defendant's alleged criminal acts, and 
at least some of those acts are unrelated 
to the injuries allegedly suffered by the 
attorney's client. Mousavi moved to 
strike the cross-complaint pursuant to 
the anti-SLAPP law and the trial court 
granted it. The court found Mousavi's 
statements were presumptively protected 
under the first prong of the anti-SLAPP 
act because they were made in connection 
with litigation; however, these statements 
would not be protected under the “Flatley 
rule” if they were illegal as a matter of law.

On appeal, the Fourth District Court 
of Appeal reversed the order as to 
Falcon’s cause of action for extortion. 
The court discussed the cause of action 
for extortion and the Supreme Court’s 
reasoning in Flatley, “[e]xtortion has been 
characterized as a paradoxical crime in 
that it criminalizes the making of threats 
that, in and of themselves, may not be 
illegal. ‘[I]n many blackmail cases the 
threat is to do something in itself perfectly 
legal, but that threat nevertheless becomes 
illegal when coupled with a demand for 
money.’ The extortion statutes ‘all adopted 
at the same time and relating to the same 

subject matter, clearly indicate that the 
legislature in denouncing the wrongful use 
of fear as a means of obtaining property 
from another had in mind threats to do 
the acts specified in Penal Code section 
519, the making of which for the purpose 
stated is declared to be a wrongful use of 
fear induced thereby.’”

The court reasoned that the initial 
communications between Mousavi 
and Falcon on September 6, 2019, was 
innocent. Her next email sent on October 
8, 2019, contained at least an implicit 
threat and is a closer call. However, the 
October 8th email considered in context 
along with the October 11, 2019, email 
crossed the line between a demand 
letter and extortion. Mousavi's $490,000 
settlement demand, as explained in her 
October 8th email correspondence, 
was for her client’s unpaid wages, 
commissions, and related expenses. The 
demand was unrelated to any alleged 
criminal conduct. Thus, to paraphrase 
Flatley, Mousavi's threat to disclose 
criminal activity entirely unrelated to 
her client's damage claim “‘exceeded the 
limits of respondent's representation of his 
client’ … . (State v. Harrington [(1969)] 
128 Vt. 242 [260 A.2d [692, 299]] 
[holding that attorney's veiled threat to 
have his client in a divorce action inform 
on her husband to the Internal Revenue 
Service and Bureau of Immigration 
and Naturalization supports attorney's 
conviction of extortion].)”

The takeaway here is it is the threat to 
reveal damaging information, not any 
subsequent revelation, that makes the 
conduct illegal when the threat is linked 
to a monetary demand. [

Demand Letter or Extortion…
What Crosses the Line
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By: Mandy D. Hexom  
and Thomas Livingston 
FREEMAN MATHIS & GARY, LLP

Background checks are standard 
procedure for many employers as 
part of the employee application or 

onboarding process. It seems obvious that 
the applicant or employee knows they are 
consenting to a background check, what 
the purpose of the background check is, 
and who is conducting the background 
check. Unfortunately, this assumption 
has subjected employers to numerous 
statutory violations under two related 
Acts. 

The Fair Credit Reporting Act (“FCRA”) 
and the California Investigative 
Consumer Reporting Agency Act 
(“ICRAA”) are two independent 
but similar Acts outlining various 
requirements that an employer must 
satisfy when procuring a background 
check. Under the FCRA, the employer 
must notify a job applicant in writing 
that the employer may obtain a criminal 
background check. 15 U.S.C. § 1681d(a)
(1). The FCRA also forbids the employer 
from obtaining a background check for 
employment purposes unless there has 
been a clear and conspicuous disclosure 
in writing to the employee before the 
report is procured, in a document that 
consists solely of the disclosure, that a 
consumer report may be obtained for 
employment purposes, and the employee 
has authorized in writing the procurement 
of the report by that person. 15 U.S.C. § 
1681b(b)(2)(A)(i)-(ii). This means that 
the employer must provide a standalone 

document consisting solely of the 
disclosure that the employer is conducting 
a background check. Syed v. M-I, LLC 
(9th Cir. 2017) 853 F.3d 492, 500. This 
disclosure may be provided at the same 
time as the applicant’s other employment 
documents so long as it is a standalone 
document. Luna v. Hansen and Adkins 
Auto Transport, Inc. (9th Cir. 2020) 956 
F.3d 1151, 1153). If the employer fails 
to follow these requirements, they could 
be subject to statutory penalties between 
$100 and $1,000 and possible punitive 
damages. 15 U.S.C.A. § 1681n(a)(1)-(3). 

Similarly, the ICRAA requires that an 
employer procuring a background check 
for employment purposes must provide 
a clear and conspicuous disclosure in 
writing to the employee at any time before 
the report is procured or caused to be 
made in a document that consists solely of 
the disclosure that states: 

	 • A background check may be obtained; 

	 • The purpose for the background 
check; 

	 • The disclosure may include 
information pertaining to the 
applicant’s character or reputation; 

	 • Identifies the name, address, and 
telephone number of the agency 
conducting the investigation;  

	 • Notifies the applicant in writing of the 
nature and scope of the investigation 
requested, including a summary of the 
provisions outlined in Section 1786.22; 
and

	 • Notifies the applicant of the contact 

information for the agency conducting 
the background check.

Cal. Civ. Code § 1786.16, subd. (a)(2)
(B)(i)-(vi). In addition, the applicant 
must authorize the procurement of 
the background check in writing, the 
employer must certify to the agency 
conducting the background report 
that they have provided the necessary 
disclosures to the applicant, and the 
employer must provide a copy of the 
report to the applicant. Id. at subd. (a)(2)
(C) & (a)(2)(4)-(5). Like the FCRA, the 
ICRAA entitles an employee to recover 
actual damages suffered as a result of 
the employer’s failure to comply with 
the ICRAA or a statutory violation of 
$10,000, whichever is greater. Cal. Civ. 
Code § 1786.50, subd. (a). 

Examples of disclosure statements that 
do and do not comply with the ICRAA 
are contained in the following hyperlink: 
https://icraa.com/the-most-common-
icraa-errors-and-violations/. 

In sum, it is important for employers to 
know the requirements of the FCRA and 
ICRAA and ensure their background 
check disclosures are strictly complying 
with these requirements in order to avoid 
liability. Employers who are unaware of 
these requirements should review their 
background check disclosure forms and 
ensure that they meet the requirements set 
forth in the FCRA and ICRAA. 

For more information, contact Mandy D. 
Hexom, Thomas Livingston, or your state 
FMG Labor and Employment Attorney. 
[

Running a background check? – 
Don’t run from these disclosures
Running a background check? – 
Don’t run from these disclosures

of the rights of the 
parties in relation to the 
collateral matter; and 
(3) the order directs the 
payment of money or 
performance of an act. 
(In re Marriage of Skelley 
(1976) 18 Cal.3d 365, 
368.) But a relatively 
recent decision in  

Muller v. Fresno Community Hospital & 
Medical Center (2009) 172 Cal.App.4th 
887 (Muller) challenged this approach, 
finding that the element requiring 
payment of money or performance of 
an act no longer remains viable due 
to having been effectively abandoned 
by the California Supreme Court. The 
panel in Muller also expressed concern 
regarding inconsistencies between 
California’s collateral order doctrine 
and the equivalent federal doctrine by 
the same name, which omits the third 
element requiring payment of money 
or performance of an act. (Id. at p. 
903 [noting that the federal rule “has 
functioned…without these limitations 
since its inception in 1949”].)  

Subsequent to Muller, several California 
courts have continued to recite the 
original three elements of the collateral 
order doctrine without acknowledging 
the split in authority, creating ongoing 
uncertainty as to appealability of collateral 
orders which do not require payment of 
money or performance of an act. 

By Kaitlyn Jensen 
HAIGHT BROWN & 
BONESEEL, LLP

On July 11, 2023, the 
California Fourth District 
Court of Appeal, Division 

Three, issued an opinion in Anthony 
Longobardo v. Avo Corporation 
(G062374) (Longobardo) resolving 
a split of authority as to the elements of 
the collateral order doctrine. This doctrine 
originates in case law and governs the 
appealability of interim orders such as the 
denial of a motion for summary judgment. 

Plaintiff and respondent Anthony 
Longbobardo is a pilot who was injured 
when his plane crashed after an engine 
failure. He sue Defendant for strict 
products liability, negligence, and breach 
of implied warranty, and Defendant 
moved for summary judgment on the 
grounds that the action was barred by 
the 18-year statute of repose set forth in 
the General Aviation Revitalization Act. 
The trial court denied the motion, and 
defendant appealed. The Court of Appeal 
issued its opinion after requesting special  
briefing on the appealability of the order 
denying summary judgment. 

Historically, the collateral order doctrine 
in California has permitted direct appeal 
when three elements are met: (1) a court 
renders an interlocutory order collateral to 
the main issue; (2) the order is dispositive 

In California, the Denial of a Motion for 
Summary Judgment Is Not Directly Appealable 
Because It Does Not Direct Payment of Money 
or the Performance of an Act 

The opinion in Longobardo addresses the 
split in authority head on and upholds 
the third element of the collateral 
order doctrine, concluding that the 
order denying defendant’s motion for 
summary judgment is not appealable 
because it does not direct the payment 
of money or performance of an act. The 
Court of Appeal found it significant that 
California’s summary judgment statute 
already provides for appellate review by 
way of the writ process. (Code Civ. Proc., 
§ 437c, subd. (m)(1). This is the inverse 
of the federal model, which employs 
a broader collateral order doctrine but 
rarely allows writ review of orders denying 
summary judgment. For this reason, 
the Court of Appeal disagrees with 
Muller that the inconsistencies between 
the federal and California models are 
problematic. The Court of Appeal states 
that it is departing from Muller and that, 
to the extent any prior Supreme Court 
decisions appear to be inconsistent with 
California’s traditional collateral order 
doctrine, such cases should be interpreted 
only to create limited exceptions to the 
general rule. 

The law is clear moving forward. Litigants 
who seek to challenge the denial of 
a motion for summary judgment in 
California court should use the writ 
process set forth in Code of Civil 
Procedure section 437c, subd. (m)(1). [
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Important Update for Franchisors: 
California’s Most Recent Proposed 
Expansion to Joint and Several Liability
By Daniel Parker Jett 
and Alexander Schindler
FREEMAN MATHIS & GARY, LLP

On February 16, 2023, the Fast 
Food Franchisor Responsibility 
Act (“AB 1228”) was introduced 

in the California State Assembly. AB 
1228 proposes creating California Labor 
Code section 2810.9 to impose vicarious 
liability for various Labor Code violations 
upon, not only fast-food franchisees 
where the violations occur, but also their 
franchisors, as “joint employers.”  

For certain violations of the Labor 
Code, franchisors would be held legally 
liable and financially responsible for 
infractions at their brick-and-mortar 
franchisees’ restaurants. The list of 
violations for which franchisors may be 
on the hook is extensive. In addition to 
Unfair Competition Laws [Bus. &amp; 
Prof. Code, §§ 17200, et seq.], which 
are referenced in a vast majority of 
wrongful termination and wage-related 
complaints, franchisors would be jointly 
and severally liable for a franchisee’s 
unlawful employment practices under the 
California Fair Employment and Housing 
Act (“FEHA”) [Gov. Code, §§ 12940, et 
seq.), violations of the Annual Pay Data 
Report Act [Gov. Code, §§ 12999, et 
seq.], the California Private Attorneys 
General Act (“PAGA”) [Lab. Code, §§ 
2698, et seq.], wage and hour violations, 
and many more. Also included in the 
Bill are orders issued by the Governor, 

Counties, or Municipalities regarding 
employment standards, worker health and 
safety, or public health and safety (i.e.,, the 
“COVID-19 lockdowns”). The potential 
scope of liability for franchisors under AB 
1288 cannot be overstated.  

The proposed bill applies to franchisors 
of fast-food chains, which are defined as 
(1) fast food restaurants (2) with 100 or 
more locations nationally (3) that share 
a common brand, packaging, products, 
services, or décor. While most California 
fast-food restaurants are of singular 
locations, the scope of this potential Code 
section would be enormous. Franchisees 
of Subway, Starbucks, and McDonald’s 
alone account for approximately 5,000 
storefronts upon which franchisors must 
now maintain a watchful eye.   

That said, the Bill provides a procedural 
cure-period for franchisors. In order 
for the franchisor to be joined as a co-
defendant in a lawsuit, the plaintiff must 
provide written notice of the alleged 
violation to the franchisor with 30 days to 
“cure” the alleged violation. If the violation 
is cured and no notice of a subsequent 
violation is given, the franchisor cannot 
be joined as a defendant. These types of 
notices have been standard practice for 
decades in FEHA and PAGA cases, to 
little avail for corporate defendants. 

AB 1228 defines the “curing” of a 
violation. The franchisor must ”abate” 
each violation alleged and ensure that 

the franchisee is in compliance with all 
applicable laws and regulations referenced 
in the notice. The proposed “curing” also 
requires that any worker against whom a 
violation was committed is to be “made 
whole.”

Until and unless additional guidance 
is provided, it is unclear what actions a 
franchisor would need to take to satisfy 
this provision, short of giving the worker 
whatever was demanded. It is also 
unclear whether the franchisor would 
satisfy its obligation by “making whole” 
the aggrieved employee, or whether the 
franchisor would have to “make whole” 
all potentially affected workers at the 
franchise location. 

It is also worth mentioning that AB 
1228 also proscribes and invalidates any 
indemnity provision in the franchise 
agreement. 

Finally, the Bill also provides franchisees 
with the legal tools to pursue monetary 
and injunctive relief from their franchisors. 
If a franchise agreement creates a 
substantial barrier to, or otherwise 
prevents, franchisee compliance with 
the applicable Labor Code provisions, 
franchisees are provided a cause of action 
under the Bill to obtain relief.  

For additional information or 
questions, please contact Daniel Parker 
Jett at djett@fmglaw.com, Alexander 
Schindler at alexander.schindler@fmglw.
com, or your local FMG attorney. [

employee acknowledges that they have 
been paid for all hours worked and have 
been provided all breaks. If the employee 
does not agree to acknowledge that 
statement, consult legal counsel. 

8. Severance Packages: Employers who 
are in a position to do so should also 
consider whether to offer severance 
packages to affected employees. 
Employers who choose to do so should 
ensure that the severance agreement 
conforms to the NLRB’s recent McLaren 
Macomb decision. In addition, employers 
should ensure that severance agreements 
offered to employees who are 40 years of 
age or older comply with the ADEA and 
OWBPA and include required disclosures. 

9. Return of Company Property: Collect 
keys, security badges, and any other 
work-related equipment provided to 
the employee (e.g., laptop). Employers 

Economic Slowdown continued 
from page 3

can provide a checklist for the recovery 
of property with a signature from the 
employee attesting that they have no 
other employer-provided items that need 
to be returned. Also, employers should 
ensure that affected employees’ access to 
company servers and email is immediately 
terminated. 

10. Special Considerations for Remote 
Workers: Finally, employers should take 
care that they understand and comply 
with applicable law governing affected 
remote workers. The applicable law can 
be affected by, for example, an employer 
who pays payroll taxes on the employee. 
Employers who are unclear about which 
state law governs an affected remote 
worker should consult with counsel. 

Employers who are already adversely 
affected by an economic downtu rn should 
take care to avoid potential exposure from 

failing to follow state and federal laws 
governing reductions-in-force. Legal 
counsel can assist employers through the 
process to help identify and minimize risk. 
For more information, contact Mandy 
D. Hexom, Gaia T. Linehan, Victoria 
Fuller or your state FMG Labor and 
Employment Attorney. [
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Title: Confidential (patient v. physician)

Case No: Confidential

Judge: Honorable Ann H. Park

Type of Action: Medical Malpractice

Type of Trial: Jury Trial

Length: 6 days

Facts: This matter involved a 57-year-old 
post-bariatric woman who underwent 
an elective bilateral medial thigh lift and 
liposuction performed by Defendant. 
Plaintiff claimed that she suffered a 
permanent sciatic nerve injury to her right 
leg secondary to the surgery. Plaintiff ’s 
spouse asserted a loss of consortium claim. 

At Plaintiff patient’s pre-operative 
appointment, Defendant provided 
Plaintiff with a procedure-specific 
informed consent, which she executed. 
The consent discussed the risk for damage 
to deeper structures, such as nerves. 
Plaintiff ’s surgery was performed on 
July 9, 2018. The surgery appeared to 
proceed without incident. However, in the 
PACU following the procedure, Plaintiff 
complained of numbness in her right 
foot. Imaging work-up eventually showed 
damage to the sciatic nerve. 

Plaintiffs alleged Defendant physician fell 
below the standard of care because she 
had no neurological deficits immediately 
prior to the surgery and observed 
neurological deficits immediately after the 
surgery. The defense maintained that while 
the damage to the sciatic nerve was due 
to either a stretch or compression injury 
intraoperatively, the injury itself was not 
caused by any negligent act or omission 
on the part of Defendant. Adverse surgical 
outcomes can occur even in the absence of 
negligence. 

Bottom Line Social event summaries
Aero Club Event Summary
The San Diego Defense 
Lawyers happy hour 
event for July was a 
great success! We had 
a great turnout at the 
Aero Club.  Great food, 
drinks, and weather on 
the outside patio made 
for a fun event and the 
opportunity to meet many 
of our colleagues in the 
defense bar.  This was just 
one of our great activities 
this year, make sure you 
sign up for the ones we 
have planned this fall! 

Trivia Summary

The San Diego Defense 
Lawyers hosted a fun-filled 
Trivia Night at The Local 
on June 21. Attorneys, legal 
professionals, and friends 
of the legal community 
gathered for a night of 
brain-teasing fun, happy 
hour delights, and friendly 
competition.

 The evening kicked off with an energetic happy 
hour, providing attendees with the perfect 
opportunity to mingle, network, and build 
connections in a relaxed atmosphere. Teams of 
four then put their knowledge to the test in a 
gripping trivia showdown.

 After a series of intense rounds, the brilliant 
minds from Haight Brown Bonesteel LLP 
secured them the top spot and the bragging rights to go with it.

 This great night event wouldn't have been possible without the generous support of 
Aptus Court Reporting and Rimkus, who sponsored the evening and added to the overall 
excitement. [

Results: Defense Verdict – The jury did 
not find Defendant negligent (12-0)

Plaintiff Counsel: Neil M. Howard, 
Esq.; Law Office of Neil M. Howard

Defense Counsel: Scott D. Buchholz, 
Esq. and Courtney S. Becker, Esq.; 
Dummit, Buchholz & Trapp

Plaintiff Experts: Frank Lau, M.D., 
FACS (plastic surgeon); Michael 
Lobatz, M.D. (neurologist); Stephanie 
Rizzardi (economist) 

Defense Experts: David M. Kahn, 
M.D., FACS (plastic surgeon); Edwin 
C. Amos, III, M.D. (neurologist)

Damages and/or injuries claimed: 
Plaintiff claimed a permanent sciatic 
nerve injury and sought the following:

Past & Future Non-Economic 
Damages: $500,000;

Loss of Consortium: $150,000;

Past LOI: $394,000;

Future Economic Damages: (LOE, 
household,  $1.3 million. Medical 
expenses);

TOTAL REQUESTED DAMAGES:                                               	
$2,344,000.00

Settlement Demand: CCP 998 
Demand prior to trial: $750,000 to 
Plaintiff and $250,000 to Plaintiff 
spouse (loss of consortium claim)

Defense Settlement Offer: CCP 998 

Offer prior to Trial: Waiver of costs [

Bottom Line

Continued on next page

April 2023

On April 12, 2023, Carolina Baro-Karimi 
presented an interesting and thought 
provoking CLE seminar on Recognizing 
& Interrupting Microaggressions. Ms. 
Baro-Karimi walked us through what 
unconscious bias is, where it comes from 
and how to become more aware of your 
own biases. She also identified interesting 
statistics regarding unconscious bias in 
the work place – for example,  resumes 
with stereotypical Anglo sounding 
names received 50% more callbacks than 
identical resumes with stereotypical 
African-American sounding names. 
CLE’s like this are incredibly important 
to help us to become better attorneys, 
employees and people. 

May 2023

On May 23, 2023, we were privileged 
to hear from David C. Carr, legal ethics 
expert, on the topic of Civility in the legal 
profession.  Mr. Carr reviewed the current 
model rules and applicable standards, 
as well as several new upcoming and 
proposed changes.  The meeting was well 
attended by the SDDL membership, 
and counted as an Ethics credit.  We are 
grateful to Mr. Carr for the excellent 
lecture and information for rules that 
affect our practice every day.  

June 2023

Dr. David Pingitore, PhD, delivered an 
insightful CLE seminar via Zoom on 
June 21, 2023. The seminar focused on the 
basics of Posttraumatic Stress Disorder 
and the tips for ensuring your experts are 
completing a comprehensive Independent 
Medical Examination.

Dr. Pingitore commenced the session 
by providing an in-depth overview 
of PTSD, its diagnostic criteria, and 
common symptoms experienced by 
individuals who suffer from this disorder. 
He delved into the various causes of 
PTSD, including traumatic events such 
as accidents, violence, or military combat, 
and emphasized the importance of 
understanding the unique challenges faced 
by individuals with PTSD within the 
legal context.

The latter half of the seminar was 
dedicated to educating the attendees on 
conducting a comprehensive IME. Dr. 
Pingitore highlighted the significance of 
IMEs in legal proceedings, particularly 
in cases involving personal injury claims. 
He shared valuable insights on selecting 
qualified examiners, preparing clients for 
the examination process, and ensuring 
the examination is conducted fairly and 
objectively.

Throughout the seminar, Dr. Pingitore 
engaged the audience with interactive 
discussions, case studies, and practical 
tips based on his extensive expertise in 
psychology and forensic evaluations. 
The seminar offered a comprehensive 
understanding of PTSD and equipped 
attendees with the necessary knowledge 
and skills to conduct thorough and 
effective IMEs.

MCLES
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SDDL 2023 Board Back: Jeremy Freedman, David Hoynacki, Joey Kagan, Lawrence Zucker, Ian Friedman, Ethan Shakoori
Front: Rachel Donnelly, Sara Bloc, Rachel Fisher, Jacqueline Kallberg, Dianna Bedri-Burke, Madison Hutzler 
Not pictured:  Kaitlyn Jensen and Matthew Majd

The Update traditionally included a list of current SDDL 
members at the end of each edition. As part of the SDDL 
Board’s proactive efforts to protect the privacy of its members, 
the Update will no longer include a list of current members. We 
have observed over the last several years an increasing number 
of requests from vendors and other bar organizations to hand 
over the contact information of our members. In each case, we 
have rejected the request. The SDDL Board is concerned that 
third parties may use other means to identify our members to 
target them for the marketing purposes. Because the Update 
is published online and searchable through Google (and other 
search engines), the decision has been made to discontinue the 
identification of the entire membership in the Update. In place 
of the membership list, the SDDL Board will instead recognize 
the top 20 law firms in regard to SDDL membership. If there 
are any errors in the information provided, please email David 
at david.hoynacki@wilsonelser.com so that corrections can 
be made for the next edition.

#1	 Tyson & Mendes - 50 members

#2T	 Farmer Case & Fedor – 18 members

#2T	 Neil Dymott Frank McCabe & Hudson – 18 members

#4  	 Balestreri Potocki & Holmes – 17 members

#5 	 Wilson Elser Moskowitz Edelman & Dicker LLP –  
	 15 members

SDDL Recognition of Law Firm Support 
#6T 	 Grimm Vranjes & Greer LLP – 12 members

#6T 	 Winet Patrick Gayer Creighton & Hanes – 12 members

#8	 Horton, Oberrecht, Kirkpatrick & Martha, APC –  
	 10 members

#9T	 Lorber Greenfield & Polito, LLP – 9 members

#9T	 Pettit Kohn Ingrassia Lutz & Dolin – 9 members

#11T	 Lincoln, Gustafson & Cercos – 7 members

#11T	 Ryan Carvalho LLP – 7 members

#13T	 Dunn DeSantis Walt & Kendrick, LLP – 6 members

#13T	 Lotz Doggett & Rawers LLP – 6 members

#13T	 Wingert Grebing Brubaker & Juskie, LLP – 6 members

#16	 Walsh McKean Furcolo LLP – 5 members

#17T	 Carroll Kelly Trotter & Franzen – 5 members

#17T	 Davis Grass Goldstein & Finlay – 4 members

#17T	 Higgs Fletcher & Mack – 4 members

#17T	 Hughes & Nunn, LLP – 4 members

#17T	 Klinedinst, PC – 4 members

#17T	 LaFollette Johnson DeHaas Fesler & Ames – 4 members

#17T	 Tencer Sherman – 4 members

#17T	 Wolfenzon Rolle – 4 members [


