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It was fantastic seeing so many of you 
at last month's SDDL Golf tournament. 
We heard from many members how 
much they appreciated the return to 
the shotgun format because it allowed 
for extended mingling and networking 
both before and after the round. It 
was really enjoyable to reconnect and 
socialize with so many of our members, current and former 
board members, retired judges, and great sponsors. The 
golf tournament was also successful at raising a significant 
amount of money for DS Action, which has been selected as 
our charity this year. Thank you to our golf tournament chair 
Joseph Kagan for doing a phenomenal job putting this event 
together.
 
We are now in the homestretch of our SDDL year but we still 
have some great things coming. We hope you can continue 
to take advantage of our monthly remote CLE events. We 
will be welcoming at least one more judge to speak, as well 
as several speakers to touch on some ways technology is 
impacting our practices.

 
We are also gearing up for our Mock 
Trial event to be held November 7-9. 
Thanks to great work by our Mock Trial 
team, chaired by Kaitlyn Jensen, we 
have a record number of teams flying 
in from across the country to compete 
in San Diego. That is where you come 
in. WE NEED JUDGES. If you can 
spare an evening, I promise you will 
be impressed and inspired by the level 
of the competitors and will enjoy the 
opportunity to give back to these future 
lawyers. Be on the lookout for the email 

about volunteering.
 
Lastly, we are always looking to expand our members. If 
you have people in your firm who are not SDDL members, 
let’s sign them up. We are currently offering discounted 
memberships for new and young members. This is a great 
way for new lawyers to meet other members of the defense 
bar, get published by submitting articles to the Update, and 
learn through our high quality CLEs.
 
Have a great Fall and let’s close this year strong.
Ian Friedman

INCOMING

PRESIDENT’S  
MESSAGE
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By Carole J. Buckner, Of Counsel,  
WILSON ELSER MOSKOWITZ 
EDELMAN AND DICKER LLP

The American 
Bar Association 
issued Formal 

Opinion 512 on June 
29, 2024, providing 
additional guidance 
to lawyers concerning 
the use of generative 
artificial intelligence 
(“GAI”).  The opinion 
is a must read for 
lawyers engaging 
in the use of GAI.  
This article will touch upon some of the 
highlights.

“Generative” AI creates new content in 
response to the user’s requests.  To satisfy 
the duty of competence, the ABA states:  
“lawyers should become aware of the 
GAI tools relevant to their work so that 
they can make an informed decision, as a 
matter of professional judgment, whether 
to avail themselves of these tools...”  A 
reasonable understanding of the GAI 
technology they are using, which can be 
obtained by consulting others or through 
MCLE, and must also understand the 
risks of the use of GAI tools.  Give those 
risks, uncritical reliance on GAI without 
independent verification may be required, 
depending on the particular use of GAI.  
Lawyers may not abdicate responsibility 
to GAI.  Use of GAI tools may eventually 
be required to competently practice law.

The duty of confidentiality impacts 
lawyer’s use of GAI tools and requires 
evaluation of the risks of sharing 
information, further requiring lawyers 
to consider the sensitivity of client 
information when using GAI tools.  The 

ABA points out that even 
GAI tools used within a firm 
internally may pose a risk of 
disclosure if one lawyer inputs 
client data that another lawyer 
within the firm then queries 
and share with another client, 
or files with the court.  A 
client’s informed consent to 
these risks must be obtained, 
after disclosure of the risks 
arising from the use of any 
particular GAI tool.  Boiler-

plate provisions in engagement letters 
purporting to authorize use of GAI is not 
sufficient.

What happens with any GAI tool is 
defined by its terms of use, privacy 
policy and related contractual provisions.  
Lawyers must read these and may need 
to consult with an IT professional or 
cyber security professional to gain a full 
understanding of any particular GAI tool.

The duty of communication may also 
require the lawyer to reasonably consult 
with and obtain informed consent from 
the client regarding use of GAI tools.  
Client guidelines may impact the use of 
GAI technology, and may prohibit use of 
GAI or require disclosure of the use of 
GAI.  

The use of GAI can also create issues with 
accuracy which can impact a lawyer’s duty 
of candor to the court, and the ethics rules 
requiring lawyers to take positions that are 
meritorious.  GAI can generate citations 
for nonexistent legal opinions as well as 
inaccurate arguments.  Some courts now 
require by local rule that lawyers disclose 

their use of GAI to the court. 

Lawyers in managerial or supervisory 
roles have additional obligations with 
regarding to GAI use in the practice of 
law, to assure that subordinates, including 
lawyers, non-lawyers and outside vendors 
and consultants, comply with their ethical 
obligations.  Supervisory responsibility, as 
always, includes both policymaking and 
training.  

The ABA devotes extensive discussion in 
the opinion to fees. First, lawyers need 
to communicate with their client the 
bases for their fees and expenses, before 
charging for GAI tools or services.  If 
the use of GAI tools results in efficiency, 
lawyers can bill for the time actually 
spent.  The Opinion explains that the 
use of GAI could render an otherwise 
reasonable charge unreasonable in a flat 
fee engagement. Lawyers may not add 
a surcharge to the actual cost of GAI 
in their billing, but may pass along the 
direct costs, absent an advance agreement 
with the client.  Lawyers cannot charge 
clients for time “necessitated by their 
own inexperience” unless a client 
requests the use of a specific tool for a 
matter in which case it may be appropriate 
for the lawyer to bill the client to gain the 
knowledge to use the tool effectively.  

Because the ABA Model Rules differ 
from California’s Rule of Professional 
Conduct in several respects, a lawyer 
desiring to get California’s perspective 
would also want to consult the Practical 
Guidance for the Use of Generative 
Artificial Intelligence in the Practice of 
Law. [

Ethical Use of Artificial Intelligence Tools 

SDDL Events: Trivia Night & SDDL Golf 
Tournament
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2024 SDDL National Mock 
Trial Competition Preview

By Kaitlyn A. Jensen,  
SDDL Mock Trial Committee Chair

Every year, SDDL’s National Law 
School Mock Trial Competition 
draws the best and brightest 

aspiring trial lawyers to San Diego to 
try both the plaintiff and defense sides a 
fictional civil case before local members 
of the bench and bar. This is a flagship 
year for the competition, with our largest 
field to date. SDDL will be hosting 20 
teams total, composed of four law students 
each, from law schools across the country. 
The students will be competing in real 
courtrooms at the Central Courthouse on 
November 7-8, with the semi-final and 
final rounds of the competition being held 
at California Western School of Law on 
November 9. 

Competitors spend two months 
meticulously preparing their cases, 
which includes putting together opening 
statements, direct and cross examinations, 
and closing arguments. They are typically 
coached by real attorneys or judges, 
many of whom are former mock trial 
competitors themselves, who generously 
volunteer their time to help the students 
refine their strategy and trial skills. 

This year, the students are tackling a case 
that speaks to some of the most pressing 
issues in modern law: the intersection 
of personal injury and autonomous 
vehicle technology and the division of 
responsibilities between the drivers and 
manufacturers of partially autonomous 
vehicles. The case involves engineering and 
human factors experts on both sides and 
several technical issues that will challenge 
the competitors to present complex 
concepts in a clear, jury-friendly way. 

Each round of the competition will 
be presented before local judges and 
attorneys who serve as presiding judges 
and scoring judges/members of the 
jury. Presiding judges rule on evidence 

objections in real time, requiring students 
to think on their feet and adding to the 
authenticity of the experience. After all 
teams have presented the plaintiff and 
defense sides of the case, the students 
convene at an awards banquet where the 
four semi-finalist teams are announced 
and awards are presented for best opening 
statement, best direct examination, best 
cross-examination, best closing argument, 
and best overall attorney. 

A highlight of the competition every year 
is having Hon. Kenneth J. Medel (Ret.), 
now a newly minted mediator, serve as 
the presiding judge for the championship 
round. His wealth of experience and 
insight, along with his engaging sense 
of humor, make him a favorite among 
participants and spectators alike. We 
are incredibly grateful for his continued 
support and look forward to seeing him 
an action again this year.

We are still looking for local attorneys 
to serve as scoring judges and presiding 
judges in this year’s competition. If you 
will be in town on November 7, 8, or 9, 
we strongly encourage you to volunteer 
for at least one round. It is always an 
entertaining and rewarding experience! 
Volunteers are needed from 5:00 – 9:00 
p.m. on November 7 and 8, and all day 
on November 9. Please email David 
Hoynacki at dhoynacki@gmail.com with 
the date you are available. [
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By David Hoynacki 
COSCO FIRE 
PROTECTION, INC.

Are you the 
managing partner 
of your firm?  

Do you advise corporate 
clients regarding wage and 
hour matters?  Chances 
are you probably haven’t 
thought much overtime 
compensation for your 
salaried employees.  

For the most part, if you are a salaried 
employee, you have been “exempt” from 
overtime rules.  Any extra time you have 
worked over the standard 40 hour work 
week has not entitled you to any extra pay.  
Technically, since 1938 there has been a 
“floor” in which even salaried employees 
are eligible for overtime.  This floor, 
however, has not been raised significantly 
or regularly since 1975, seriously limiting 
its effectiveness.  

The Department of Labor has instituted 
a new rule, 29 CFR part 541, raising the 
standard salary level that helps define 
when salaried workers are eligible for 
overtime pay under the Fair Labor 

Standards Act.  As of July 1, 
2024, anyone earning under 
$844 per week ($43,888 
per year) will be eligible 
for overtime.  Beginning 
on January 1, 2024, that 
minimum threshold is 
raised again – anyone 
earning under $1,128 per 
week (or $58,656 per year) 
will be eligible for overtime.  

Rules are also changing 
for HCE’s, or “Highly 

Compensated Employees.”  An HCE is 
defined as someone who was a 5% owner 
of the employer at any time during the 
year or the preceding year, or as someone 
that had compensation in excess of 
$150,000 in 2023 for determinations in 
2024, or in excess of $135,000 in 2022 
for determinations in 2023, and, if the 
employer so elects, was in the top-paid 
group of employees for the preceding year.  
The “FAQ” section of the Department 
of Labor Website regarding the new rule 
gives the following explanation:

“For highly compensated employees, also 
following the 2019 methodology, the 
annual compensation level to be exempt 
from overtime pay will increase from 

$107,432 to $132,964….On January 1, 
2025…for highly compensated employees, 
the compensation level will be set at the 
annualized weekly earnings of the 85th 
percentile of full-time salaried workers 
nationally, resulting in a compensation 
level of $151,164.”

(https://www.dol.gov/agencies/whd/
overtime/rulemaking/faqs#impact17)

These salary minimums for HCE’s 
may also include commissions, 
nondiscretionary bonuses, and other 
nondiscretionary compensation during a 
52-week period.   

Given the realties of employee costs 
and salary expectations in Southern 
California, it is likely that the salaried 
employees in your firm already exceed 
these requirements and are still “exempt” 
from receiving overtime.  You may just 
want to double check that you are in 
compliance with the new rules and verify 
with your clients (wherever they may have 
employees) that they are meeting these 
requirements.  [

Do You Owe Your Salaried Employees 
Overtime? 

By Madison Hutzler and Danielle Hicks 
NEIL DYMOTT HUDSON, APLC

SDDL reached out to two of San Diego’s 
finest trial attorneys, Amy Martel and Ben 
Howard, to get a peek into their legal minds. 
Here is what they had to say:

Amy Martel is an accomplished trial lawyer 
with a passion for advocating for victims 
of personal injury and medical malpractice. 
She has been recognized multiple times 
for her outstanding work, including being 
named San Diego's Trial Lawyer of the 
Year in 2022. Martel's commitment to her 
clients and the legal community is evident 
through her extensive involvement in 
various professional organizations and 
her leadership in pro bono initiatives like 
Resolve Law San Diego. She is a Past 
President of CASD and actively involved in 
the local legal community.

Benjamin Howard is a shareholder at Neil 
Dymott Hudson, specializing in general and 
professional liability, personal injury, and 
medical malpractice defense. He has been 
recognized for his legal accomplishments and 
military service, including awards from the 
San Diego Defense Lawyers Association 
and the U.S. Army. He is a Past President of 
SDDL and current executive board member 
with ASCDC.

1. What percentage of your case load 
actually makes it to trial? 

Amy: 	 10%

Ben:	 5 -7.5%

2. What types of cases do you try? 

Amy:  Plaintiff ’s personal injury – mostly 
medical malpractice cases but a few auto 
cases. 

Ben: Primarily professional negligence 
(medical, dental, and oral surgery) and 
general liability.

3. Unexpected situations or rulings are 
bound to happen, what advice do you 
have to trial attorneys when they have to 
pivot or handle the unexpected?  

Amy: Before trial go through the possible 
motions or objections you know you will 
get at trial and try to strategize for the 
variable responses. For example – if I 
can’t get this photo in through plaintiff 
who else can lay the foundation; if my 
MIL to exclude evidence of my client’s 
prior drug use is denied how can I weave 
that information into my case without it 
hurting me. Of course, you can’t predict 
everything that might go wrong during 
trial but, by practicing how to handle 
adverse rulings it will help feel prepared 
so you can be quick on your feet when the 
unexpected does happen.  

Ben: For those trial moments, especially 
when it is a key piece of evidence, have a 
backup plan.  In the Army we used the 
acronym PACE for Primary, Alternate, 
Contingent, and Emergency plans.  The 
more important the issue, the more 
plans you need.  Do we have a witness to 
testify?  Do we have their excerpted video 
transcript?  Their written transcript?  Their 
declaration?  A second witness?  What are 
all the hearsay exceptions to this?

4. What do you consider the most 
important trial skill? 

Amy: Listening. Far too many lawyers 
are thinking about their next question, 
the next objection, or what is coming up 
next and they do not slow down and take 
the time to listen to what the witness is 
saying.  

Ben: Iterative preparation. Trials are not 
just won in the Courtroom.  Trials are 
won months before when the evidence is 
developed, promoted, and/or mitigated. 
Cases change as new facts are developed, 
so make sure your discovery plan is 
adapting to any emerging legal theories.

5. Are there personal qualities that you 
believe make a successful trial lawyer? 

Amy: Humility. As a plaintiff ’s medical 
malpractice lawyer, if you are not losing 
cases, you are not trying cases!  If you try 
enough cases everyone will lose, (unless 
you are Clark Hudson) so it is important 
to be humble when you win and humble 
when you lose. 

Ben: Authenticity (“You have to 
be yourself, because everybody else 
was taken.”).  Flexibility (“No plan 

Trial Strategies: Insights from Both Sides 
of the Aisle!

continued on page 16 
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By Ian Friedman
KLINEDINST PC

All defense lawyers are (or should 
be) familiar with the situation 
where the insurance company 

receives an offer to settle within the policy 
and, for whatever reason, declines to do 
so before being hit with a judgment in 
excess of the policy. Most readers of this 
newsletter have probably been the lawyer 
who received the policy limit demand or 
were retained at the last second to try and 
secure an extension.

While it is easy to think of a policy limit 
demand as the carrier’s problem given 
the carrier’s independent duty to evaluate 
the policy limit demand and make a 
determination of whether or not to settle 
the claim on behalf of its insured. The 
issue is dramatically more complex.

Most concerning is there has been a 
recent trend that when carriers get 
it wrong and get hit with an excess 
judgment after not accepting a policy 
limit demand, both the carrier and the 
insured are now seeking to shift blame to the 
insurance defense lawyer for failing to protect 
both the insured and insurer.

If you are receiving this newsletter, you 
understand that in an insurance defense 
practice, the lawyer works in a tripartite 
relationship with the client and the 
insurance carrier. (See Houston Gen. Ins. 
Co. v. Superior Court (1980) 108 Cal.
App.3d 958, 969 [“The lawyer hired is 
in a delicate position in this tripartite 
arrangement. He owes an obligation to 
each client in furtherance of the common 
goal to defend the claim."].) 

That means that “where the insurer hires 
counsel to defend its insured and does 
not raise or reserve any coverage dispute, 
and where there is otherwise no actual 
or apparent conflict of interest between 

the insurer and the insured that would 
preclude an attorney from representing 
both, the attorney has a dual attorney-
client relationship with both insurer and 
insured.” (Unigard Ins. Group v. O'Flaherty 
& Belgum (1995) 38 Cal.App.4th 1229, 
1236–1237.) “Insofar as the insured is 
concerned the attorney owes him the same 
obligations of good faith and fidelity as if 
he had retained the attorney personally.” 
(Lysick v. Walcom (1968) 258 Cal.App.2d 
136, 146.) 

“It sometimes happens, while such 
attorney is representing both the insured 
and the insurer, that a conflict of interest 
arises between his two clients. A conflict 
of interest between his two clients, 
however, does not necessarily require 
that the attorney withdraw from the case 
or that he terminate the relationship of 
attorney and client with the client whose 
interests would prevent the attorney 
from devoting his entire energies in 
that client's behalf and to that client's 
interests, although he may choose to do 
so. In California, an attorney may usually, 
under minimum standards of professional 
ethics, represent dual interests long as full 
consent and full disclosure occur.” (Lysick 
v. Walcom (1968) 258 Cal.App.2d 136, 
146–147.)

When a policy limit demand comes in, 
there is an immediate potential conflict 
between the insured and the insurer. In 
cases where there is a real excess potential, 
it is almost always in the insured’s best 
interest to accept the demand, thereby 
protecting the insured from an excess 
judgment. By contrast, the insurance 
company may have its own business 
reasoning for deciding whether or not to 
accept the demand. 

While a safe approach is just to forward 
the demand and ensure the insured has 
independent counsel to evaluate the 
demand, the economics of litigation 
and the long-term, repeat, business 
relationships defense lawyers form with 
carriers, often prevent that approach. 
Accordingly, here five things you should 
do and/or not do protect you and your law 
firm when a policy limit demand comes 
in:

1. Immediately Send Any Demand to the 
Carrier and the Insured. When a policy 
limit demand comes in, it effects the 
insured just as much as the insurer. Thus, 
each should learn of the demand at or 
around the same time. When you send 
the demand, it is also best practice to 
advise the carrier and the insured that you 
will leave it to them to direct you how 
to proceed in response to the demand, 
advise both the insured and insurer of 
the consequences of failing to accept the 
demand, and recommend they consult 
with independent counsel over any 
disagreement between them relating to 
whether to accept the demand.

2. Do NOT Ghost Write a Letter to the 
Insurer on the Insured’s behalf. When 
you send the policy limit demand to 
the insured and advise them to retain 
independent counsel, it is incredibly 
common for the insured to respond that 
either they cannot afford it or do not 
think independent counsel is necessary. 

Caution: Policy Limit Demands and the 
Tripartite Relationship

Some lawyers will then prepare a draft 
demand letter for the insured to send 
directly to the insurer requesting the 
demand be accepted. Regardless of 
whether you, as the lawyer, sign or send 
the letter, the mere drafting of a letter on 
behalf of one client that is adverse to your 
other client creates an actual conflict and 
can lead to significant potential liability 
for you and your firm if (and when) 
discovered.

3. It Is OK to Estimate a Range of 
Potential Verdict Outcomes. The carrier 
will almost certainly ask the insurance 
defense lawyer to provide a verdict 
and/or settlement range as part of any 
decision to accept or not accept the policy 
limits demand. While it is always ok to 
provide a potential exposure range, that 
range should always be qualified that it 

is provided based only on information 
presently available. If you need more 
information, you should identify what 
might change your conclusion and how a 
range of potential factors could cause the 
potential exposure to increase or decrease. 
Your range should also make clear it is 
just one data point and it remains the 
carrier’s decision on whether to accept the 
demand.

4. If You Think there is Significant Excess 
Risk, SAY SOMETHING. While the 
carrier may not want to hear that excess 
risk exists, if you know that to be true, you 
are always better off saying something. If 
you keep quiet and an excess judgment 
occurs, you will be blamed for not saying 
something when the carrier ultimately 
sues you.

5. Be Proactive. You have already been 
proactive early in the case to prepare 
for a policy limits demand. You got 
your discovery out, know your case, and 
understand its settlement/verdict range. 
Once you send the demand to the client 
and carrier, stay on them. Keep them 
advised of the acceptance deadlines and 
any conditions that must be satisfied to 
accept the demand. Make sure all decision 
makers have the information and the time 
they need to reach a final determination.

While policy limits demands require a 
delicate touch, the key is to effectively 
communicate with the insured and the 
insurer, while letting them decide how 
to proceed. If they ultimately make the 
wrong decision, don’t give them any 
reason to blame you down the road. [
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By Kammann Cole
WILSON ELSER

Governor Newsom signed California 
Assembly Bill 2049 on July 15, 2024, 
which is an act to amend Section 437c 
of the Code of Civil Procedure relating 
to the filing deadlines for motions for 
summary judgment. 

Existing law requires a motion for 
summary judgment or summary 
adjudication in a civil action or proceeding 
to be served and filed at least 75 days 
before the hearing on the motion. 
Existing law requires an opposition to the 
motion to be served and filed at least 14 
days before the hearing and a reply to the 
opposition to be served and filed at least 5 
days before the hearing.

The bill changes the deadline for a party 
to file a motion for summary judgment 
or summary adjudication to at least 81 
days before the hearing on the motion. 
The bill changes the deadlines for filing an 
opposition to at least 20 days before the 
hearing and for filing a reply to at least 11 
days before the hearing.

Bill text: 

Section 437c of the Code of Civil 
Procedure is amended to read:

437c. (a) (1) A party may move for 
summary judgment in an action or 
proceeding if it is contended that the 
action has no merit or that there is no 
defense to the action or proceeding. The 
motion may be made at any time after 

60 days have elapsed since the general 
appearance in the action or proceeding 
of each party against whom the motion 
is directed or at any earlier time after the 
general appearance that the court, with 
or without notice and upon good cause 
shown, may direct.

(2) Notice of the motion and supporting 
papers shall be served on all other parties 
to the action at least 75 81 days before the 
time appointed for hearing. If the notice 
is served by mail, the required 75-day 81-
day period of notice shall be increased by 
5 days if the place of address is within the 
State of California, 10 days if the place of 
address is outside the State of California 
but within the United States, and 20 
days if the place of address is outside the 
United States. If the notice is served by 
facsimile transmission, express mail, or 
another method of delivery providing for 
overnight delivery, the required 75-day 
81-day period of notice shall be increased 

by two court days.

(3) The motion shall be heard no later 
than 30 days before the date of trial, 
unless the court for good cause orders 
otherwise. The filing of the motion shall 
not extend the time within which a party 
must otherwise file a responsive pleading.

(b) (1) The motion shall be supported 
by affidavits, declarations, admissions, 
answers to interrogatories, depositions, 
and matters of which judicial notice shall 
or may be taken. The supporting papers 
shall include a separate statement setting 
forth plainly and concisely all material 
facts that the moving party contends are 
undisputed. Each of the material facts 
stated shall be followed by a reference 
to the supporting evidence. The failure 
to comply with this requirement of a 
separate statement may in the court’s 
discretion constitute a sufficient ground 
for denying the motion.

(2) An opposition to the motion shall be 
served and filed not less than 14 20 days 
preceding the noticed or continued date 
of hearing, unless the court for good cause 
orders otherwise. The opposition, where 
appropriate, shall consist of affidavits, 
declarations, admissions, answers to 
interrogatories, depositions, and matters 
of which judicial notice shall or may be 
taken.

(3) The opposition papers shall include 
a separate statement that responds to 
each of the material facts contended 
by the moving party to be undisputed, 

New Law

indicating if the opposing party agrees or 
disagrees that those facts are undisputed. 
The statement also shall set forth plainly 
and concisely any other material facts the 
opposing party contends are disputed. 
Each material fact contended by the 
opposing party to be disputed shall be 
followed by a reference to the supporting 
evidence. Failure to comply with this 
requirement of a separate statement may 
constitute a sufficient ground, in the 
court’s discretion, for granting the motion.

(4) A reply to the opposition shall be 
served and filed by the moving party 
not less than five 11 days preceding the 
noticed or continued date of hearing, 
unless the court for good cause orders 
otherwise.

(5) Evidentiary objections not made at the 
hearing shall be deemed waived.

(6) Except for subdivision (c) of Section 
1005 relating to the method of service 
of opposition and reply papers, Sections 
1005 and 1013, extending the time within 
which a right may be exercised or an act 
may be done, do not apply to this section.

(7) An incorporation by reference of a 
matter in the court’s file shall set forth 
with specificity the exact matter to which 
reference is being made and shall not 
incorporate the entire file.

(c) The motion for summary judgment 
shall be granted if all the papers submitted 
show that there is no triable issue as to 
any material fact and that the moving 
party is entitled to a judgment as a matter 
of law. In determining if the papers show 
that there is no triable issue as to any 
material fact, the court shall consider all of 
the evidence set forth in the papers, except 
the evidence to which objections have 
been made and sustained by the court, and 
all inferences reasonably deducible from 
the evidence, except summary judgment 
shall not be granted by the court based 
on inferences reasonably deducible from 
the evidence if contradicted by other 
inferences or evidence that raise a triable 
issue as to any material fact.

(d) Supporting and opposing affidavits 
or declarations shall be made by a person 
on personal knowledge, shall set forth 
admissible evidence, and shall show 

affirmatively that the affiant is competent 
to testify to the matters stated in the 
affidavits or declarations. An objection 
based on the failure to comply with the 
requirements of this subdivision, if not 
made at the hearing, shall be deemed 
waived.

(e) If a party is otherwise entitled to 
summary judgment pursuant to this 
section, summary judgment shall not be 
denied on grounds of credibility or for 
want of cross-examination of witnesses 
furnishing affidavits or declarations in 
support of the summary judgment, except 
that summary judgment may be denied 
in the discretion of the court if the only 
proof of a material fact offered in support 
of the summary judgment is an affidavit 
or declaration made by an individual 
who was the sole witness to that fact; or 
if a material fact is an individual’s state 
of mind, or lack thereof, and that fact 
is sought to be established solely by the 
individual’s affirmation thereof.

(f ) (1) A party may move for summary 
adjudication as to one or more causes 
of action within an action, one or more 
affirmative defenses, one or more claims 
for damages, or one or more issues of 
duty, if the party contends that the cause 
of action has no merit, that there is no 
affirmative defense to the cause of action, 
that there is no merit to an affirmative 
defense as to any cause of action, that 
there is no merit to a claim for damages, 
as specified in Section 3294 of the Civil 
Code, or that one or more defendants 
either owed or did not owe a duty to 
the plaintiff or plaintiffs. A motion for 
summary adjudication shall be granted 
only if it completely disposes of a cause of 
action, an affirmative defense, a claim for 
damages, or an issue of duty.

(2) A motion for summary adjudication 
may be made by itself or as an alternative 
to a motion for summary judgment and 
shall proceed in all procedural respects 
as a motion for summary judgment. 
A party shall not move for summary 
judgment based on issues asserted in a 
prior motion for summary adjudication 
and denied by the court unless that party 
establishes, to the satisfaction of the court, 
newly discovered facts or circumstances 
or a change of law supporting the issues 

reasserted in the summary judgment 
motion.

(g) Upon the denial of a motion for 
summary judgment on the ground 
that there is a triable issue as to one or 
more material facts, the court shall, by 
written or oral order, specify one or more 
material facts raised by the motion that 
the court has determined there exists a 
triable controversy. This determination 
shall specifically refer to the evidence 
proffered in support of and in opposition 
to the motion that indicates that a triable 
controversy exists. Upon the grant of a 
motion for summary judgment on the 
ground that there is no triable issue of 
material fact, the court shall, by written 
or oral order, specify the reasons for its 
determination. The order shall specifically 
refer to the evidence proffered in support 
of and, if applicable, in opposition to the 
motion that indicates no triable issue 
exists. The court shall also state its reasons 
for any other determination. The court 
shall record its determination by court 
reporter or written order.

(h) If it appears from the affidavits 
submitted in opposition to a motion 
for summary judgment or summary 
adjudication, or both, that facts essential 
to justify opposition may exist but cannot, 
for reasons stated, be presented, the court 
shall deny the motion, order a continuance 
to permit affidavits to be obtained or 
discovery to be had, or make any other 
order as may be just. The application to 
continue the motion to obtain necessary 
discovery may also be made by ex parte 
motion at any time on or before the date 
the opposition response to the motion is 
due.

(i) If, after granting a continuance to 
allow specified additional discovery, the 
court determines that the party seeking 
summary judgment has unreasonably 
failed to allow the discovery to be 
conducted, the court shall grant a 
continuance to permit the discovery to go 
forward or deny the motion for summary 
judgment or summary adjudication. This 
section does not affect or limit the ability 
of a party to compel discovery under the 
Civil Discovery Act (Title 4 (commencing 
with Section 2016.010) of Part 4).
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(j) If the court determines at any time that 
an affidavit was presented in bad faith or 
solely for the purpose of delay, the court 
shall order the party who presented the 
affidavit to pay the other party the amount 
of the reasonable expenses the filing of the 
affidavit caused the other party to incur. 
Sanctions shall not be imposed pursuant 
to this subdivision except on notice 
contained in a party’s papers or on the 
court’s own noticed motion, and after an 
opportunity to be heard.

(k) Unless a separate judgment may 
properly be awarded in the action, a 
final judgment shall not be entered on a 
motion for summary judgment before the 
termination of the action, but the final 
judgment shall, in addition to any matters 
determined in the action, award judgment 
as established by the summary proceeding 
provided for in this section.

(l) In an action arising out of an injury 
to the person or to property, if a motion 
for summary judgment is granted on the 
basis that the defendant was without 
fault, no other defendant during trial, 
over plaintiff ’s objection, may attempt 
to attribute fault to, or comment on, the 
absence or involvement of the defendant 
who was granted the motion.

(m) (1) A summary judgment entered 
under this section is an appealable 
judgment as in other cases. Upon entry 
of an order pursuant to this section, 
except the entry of summary judgment, 
a party may, within 20 days after service 
upon him or her the party of a written 
notice of entry of the order, petition 
an appropriate reviewing court for a 
peremptory writ. If the notice is served 
by mail, the initial period within which to 
file the petition shall be increased by five 
days if the place of address is within the 
State of California, 10 days if the place of 
address is outside the State of California 
but within the United States, and 20 
days if the place of address is outside the 
United States. If the notice is served by 
facsimile transmission, express mail, or 
another method of delivery providing 

for overnight delivery, the initial period 
within which to file the petition shall be 
increased by two court days. The superior 
court may, for good cause, and before the 
expiration of the initial period, extend 
the time for one additional period not to 
exceed 10 days.

(2) Before a reviewing court affirms 
an order granting summary judgment 
or summary adjudication on a ground 
not relied upon by the trial court, the 
reviewing court shall afford the parties an 
opportunity to present their views on the 
issue by submitting supplemental briefs. 
The supplemental briefs may include an 
argument that additional evidence relating 
to that ground exists, but the party has not 
had an adequate opportunity to present 
the evidence or to conduct discovery on 
the issue. The court may reverse or remand 
based upon the supplemental briefs to 
allow the parties to present additional 
evidence or to conduct discovery on 
the issue. If the court fails to allow 
supplemental briefs, a rehearing shall be 
ordered upon timely petition of a party.

(n) (1) If a motion for summary 
adjudication is granted, at the trial of 
the action, the cause or causes of action 
within the action, affirmative defense 
or defenses, claim for damages, or issue 
or issues of duty as to the motion that 
has been granted shall be deemed to be 
established and the action shall proceed as 
to the cause or causes of action, affirmative 
defense or defenses, claim for damages, or 
issue or issues of duty remaining.

(2) In the trial of the action, the fact that 
a motion for summary adjudication is 
granted as to one or more causes of action, 
affirmative defenses, claims for damages, 
or issues of duty within the action shall 
not bar any cause of action, affirmative 
defense, claim for damages, or issue of 
duty as to which summary adjudication 
was either not sought or denied.

(3) In the trial of an action, neither a party, 
a witness, nor the court shall comment 
to a jury upon the grant or denial of a 

On June 20, 2024, SDDL hosted a 
lunch event titled “Who’s Invited to 
the Prevailing Party?” featuring speaker 
Michael C. Parme, a partner and 
trial attorney from Haight Brown & 
Bonesteel. The presentation covered 
the practical implications of a judicial 
determination that someone is a 
prevailing party, how judges make that 
determination, and how to be prepared 
from the risk management side for 
how a prevailing party determination 
may affect the value of a case. Mr. 
Parme shared his own experiences 
litigating post-trial fees and costs and 
kept all attendees well-entertained.                                                                                                                                
                                                                          
On July 24, 2024, SDDL hosted its 
monthly lunch & learn. Shannon Finley 
(“Ms. Finley”) spoke on “Diversity, 
Equity, and Implicit Bias in the Legal 
Profession.” Ms. Finley is a shareholder 
at Pettit Kohn Ingrassia Lutz & Dolin 
PC and dedicates her career to helping 
employers in a variety of disputes. Ms. 
Finley presented on the different kinds 
of biases that exist and gave the audience 
examples of how these biases play out in 
the legal profession. Ms. Finley finished 
her presentation by offering audience 
members practical solutions on how to 
recognize and confront these biases in 
their every day.  

On August 20, 2024, Judge Robert 
Longstreth presented for a Q & A 
seminar in which he discussed the status 
of the Superior Court among other 
topics. Of significance he mentioned the 
Civil Departments still have significant 
caseloads – 1300 cases currently in his 
department. He also gave a rundown of 
the new civil department assignments and 
his discovery preferences. An interesting 
note regarding Sanchez was that he said 
he will allow experts to rely on hearsay 
(including case specific facts) in relaying 
their opinions to the jury; however, 
the parties can establish/argue the case 
specific facts lack a proper foundation 
which is to be considered by the jury in 
determining the weight of the expert’s 
testimony. [

motion for summary adjudication.

(o) A cause of action has no merit if either 
of the following exists:

(1) One or more of the elements of the 
cause of action cannot be separately 
established, even if that element is 
separately pleaded.

(2) A defendant establishes an affirmative 
defense to that cause of action.

(p) For purposes of motions for summary 
judgment and summary adjudication:

(1) A plaintiff or cross-complainant has 
met his or her that party’s burden of 
showing that there is no defense to a cause 
of action if that party has proved each 
element of the cause of action entitling 
the party to judgment on the cause 
of action. Once the plaintiff or cross-
complainant has met that burden, the 
burden shifts to the defendant or cross-
defendant to show that a triable issue of 
one or more material facts exists as to 
the cause of action or a defense thereto. 
The defendant or cross-defendant shall 
not rely upon the allegations or denials of 
its pleadings to show that a triable issue 
of material fact exists but, instead, shall 
set forth the specific facts showing that 
a triable issue of material fact exists as to 
the cause of action or a defense thereto.

(2) A defendant or cross-defendant has 
met his or her that party’s burden of 
showing that a cause of action has no 
merit if the party has shown that one 
or more elements of the cause of action, 
even if not separately pleaded, cannot be 
established, or that there is a complete 
defense to the cause of action. Once the 
defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff 
or cross-complainant to show that a 
triable issue of one or more material facts 
exists as to the cause of action or a defense 
thereto. The plaintiff or cross-complainant 
shall not rely upon the allegations or 
denials of its pleadings to show that a 
triable issue of material fact exists but, 

instead, shall set forth the specific facts 
showing that a triable issue of material 
fact exists as to the cause of action or a 
defense thereto.

(q) In granting or denying a motion 
for summary judgment or summary 
adjudication, the court need rule only on 
those objections to evidence that it deems 
material to its disposition of the motion. 
Objections to evidence that are not ruled 
on for purposes of the motion shall be 
preserved for appellate review.

(r) This section does not extend the period 
for trial provided by Section 1170.5.

(s) Subdivisions (a) and (b) do not apply 
to actions brought pursuant to Chapter 4 
(commencing with Section 1159) of Title 
3 of Part 3.

(t) Notwithstanding subdivision (f ), a 
party may move for summary adjudication 
of a legal issue or a claim for damages 
other than punitive damages that does 
not completely dispose of a cause of 
action, affirmative defense, or issue of duty 
pursuant to this subdivision.

(1) (A) Before filing a motion pursuant to 
this subdivision, the parties whose claims 
or defenses are put at issue by the motion 
shall submit to the court both of the 
following:

(i) A joint stipulation stating the issue or 
issues to be adjudicated.

(ii) A declaration from each stipulating 
party that the motion will further the 
interest of judicial economy by decreasing 
trial time or significantly increasing the 
likelihood of settlement.

(B) The joint stipulation shall be served 
on any party to the civil action who is not 
also a party to the motion.

(2) Within 15 days of receipt of the 
stipulation and declarations, unless 

the court has good cause for extending 
the time, the court shall notify the 
stipulating parties if the motion may 
be filed. In making this determination, 
the court may consider objections by a 
nonstipulating party made within 10 days 
of the submission of the stipulation and 
declarations.

(3) If the court elects not to allow the 
filing of the motion, the stipulating parties 
may request, and upon request the court 
shall conduct, an informal conference with 
the stipulating parties to permit further 
evaluation of the proposed stipulation. The 
stipulating parties shall not file additional 
papers in support of the motion.

(4) (A) A motion for summary 
adjudication made pursuant to this 
subdivision shall contain a statement 
in the notice of motion that reads 
substantially similar to the following: 
“This motion is made pursuant to 
subdivision (t) of Section 437c of the 
Code of Civil Procedure. The parties to 
this motion stipulate that the court shall 
hear this motion and that the resolution 
of this motion will further the interest of 
judicial economy by decreasing trial time 
or significantly increasing the likelihood 
of settlement.”

(B) The notice of motion shall be signed 
by counsel for all parties, and by those 
parties in propria persona, to the motion.

(5) A motion filed pursuant to this 
subdivision may be made by itself or as 
an alternative to a motion for summary 
judgment and shall proceed in all 
procedural respects as a motion for 
summary judgment.

(u) For purposes of this section, a change 
in law does not include a later enacted 
statute without retroactive application. [
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In place of the membership list, the 
SDDL Board will instead recognize the 
top 20 law firms in regard to SDDL 
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information provided, please email David 
at david.hoynacki@wilsonelser.com so 
that corrections can be made for the next 
edition.
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survives first contact with the enemy.”)  
Confidence (In yourself, your efforts, your 
team, and the jury system.  Knowing that 
despite what you said you do not know 
what the jury heard, but you did your best 
on behalf of your client.)

6. How important is having and sticking 
to a theme at trial? 

Amy: I think it is important in that it 
helps the jury stay interested. But I also 
think that you have to be flexible and 
if you can see that your theme is not 
resonating with the jury you have to be 
willing to dump it! 

Ben: It is very important.  I like to 
“promise and deliver” to a jury.  When 
I give my opening statement, I am 
promising the jury what the evidence 
will show.  When I close, I go back to 
my opening statement and show them I 
delivered on that implied promise.

7. What do you think of the concept that 
“cases are won and lost in jury selection, 
in voir dire”? 

Amy: Personally, I think cases are won 
or lost in deposition. Having the right 
jury is critical but, if you don’t have the 
right evidence even the best jury will find 
against you. 

Ben: I disagree with this concept.  
Despite our best efforts, some jurors 
are unknowable.  Rather, I believe the 
Opening Statement to be much more 
impactful.  This is your opportunity to 
present the jury with a tight, organized, 
coherent outline of the case and why 
the evidence will show my client cannot 
be liable.  Everything I do after that, up 
to the end of my closing, relates to or 
reinforces my opening statement.

8. Are there pieces of conventional trial 
lawyer wisdom that you disagree with? 

Amy: Can’t think of one right now.

Ben: I am trending away from the 
assumption some professions or 
demographics make better jurors for one 

side or the other. (See above, “Despite our 
best efforts, some jurors are unknowable.”)  
Not only do these assumptions run 
contrary to current cognitive research 
(Bill Kanasky, Ph.D., among others, has 
authored and lectured on this extensively), 
but it makes sense. Everybody has 
their own life experiences shaping their 
individual world view.  

9. What do you think is an underutilized 
litigation practice that can make all 
the difference in a trial’s efficiency or 
outcome? 

Amy: (hmm… thinking) 

Ben: Legal backwards planning.  I start 
every case with the jury instructions.  
What does my opponent have the burden 
to prove? (Do not fall into a defensive 
mindset.  The scales of justice do not start 
at 50/50, they start at 0/100 in your favor.)  
What facts, witness, or documents does 
my opponent need in order to meet their 
burden of proving each and every element 
of the jury instruction?  From there, I 
work backwards to confirm or deny the 
evidence needed to win my case.

10. What do you like best about being a 
trial attorney? 

Amy: I love advocacy. I love getting to 
tell my client’s story and getting to be 
a part of making their life better. I like 
the competitiveness of trial and art of 
argument. 

Ben: The diversity of the fact patterns, the 
ongoing learning, and my good friends 
across the aisle coming up with new and 
novel legal theories. 

11. From your perspective as a plaintiff/
defense attorney, what makes a 
formidable opponent in a defense/
plaintiff attorney?

Amy: Someone who can see both sides 
of an argument. You have to be able to 
acknowledge bad facts to a jury. Defense 
lawyers that keep blinders on to the weak 
points of their own case tend to not 
explain those issues to a jury and it usually 

comes back to bite them because the jury 
will see it and have no answers from the 
defense. 

Ben: The best plaintiffs attorneys have 
done the hard work before their case is 
filed.  Once we have Answered into the 
case, they cannot wait to show me (rather 
than telling me) why they are right. [

Continued from page 9. Trial Strategies: 
Insights from Both Sides of the Aisle!


